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FOREWORD 


Once again the Ohio State Law Journal presents a review of the 
enactments of the latest session of the General Assembly of Ohio. 
This practice started in 1949 with the legislative product of the Ninety- 
Eighth General Assembly; it has continued in the Autumn Quarter 
of the odd years after the close of each succeeding session of the Ohio 
Legislature. The session here under review is Ohio’s 101st General 
Assembly. 


This issue continues the practice of dividing the review into (1) 
a series of commentaries upon the more important legislation and (2) a 
complete index-digest of all enactments. The commentaries are from 
the pens of lawyers who, because of intimate familiarity with the subject- 
matter involved, are competent to place the new legislation in proper 
legal perspective. The index-digest is the work of Mr. Kenneth 
Callahan, a former member of the Student Editorial Board of this 
Journal and now a member of the Ohio Bar. The Journal is again in 
the debt of the Ohio State University Development Fund for the 
generous grant by it, which made possible this arduous operation of 
digesting and indexing the mass of enactments which resulted from the 
legislative session recently clased. 


Frank R. Stronc, DEAN 
College of Law 
The Ohio State University 








AMENDMENTS RELATING TO SPECIAL VERDICTS 


Frep L. HorrmMan* 


On October 4, 1955, Amended Senate Bill No. 79 which makes 
substantial changes in the statutory law affecting special verdicts and 
special findings became effective. Because of the elimination of techni- 
calities it is expected that the use of special verdicts and special findings 
will become more prevalent. 

Amended Senate Bill 79 amended sections 2315.12, 2315.14, 
2315.15, 2315.16 and 2315.17 of the Ohio Revised Code. 

Former sections 2315.12, 2315.14, 2315.15, 2315.16 and 2315.17 
had their origin in sections 275, 276 and 277 of the Code of Civil Pro- 
cedure, effective July 1, 1853. From that date until the amendment 
of section 5201 Revised Statutes on May 18, 1894, the jury did not have 
the option of returning a general or special verdict except in actions 
for the recovery of money only or specific real property.” From 1894 
until the passage of Amended Senate Bill 79 there were no changes of 
substance in the contents of the sections amended by Amended Senate 
Bill 79. 

Before the adoption of the Code of Civil Procedure the following 
statute was in effect: 

25 Section XXV. That no jury shall, in any case, be compelled 

to give in a general verdict, so that they find a special verdict, 

and show the truth of the fact, and require the aid of the 

court; but if, of their own will, they give a general verdict it 

shall be received.* 

In the tenth report of the Judicial Council of Ohio to the 99th 
General Assembly the Judicial Council reported: 

Considerable study of the use of special verdicts in the 
courts was carried on by the Judicial Council, and, as a result 
of these investigations, much confusion in the use of such 
verdicts was disclosed. 

Repeated instances were cited wherein such special verdicts 
were returned with ambiguous, incomplete and conflicting 
findings, so that no judgment could be entered thereon, thus 
requiring the judge to grant a new trial in the interest of 
justice. 

The Judicial Council of Ohio at that time recommended that the 
use of special verdicts be ended, by the amendment of section 11420-12 
of the Ohio General Code, and the repeal of other pertinent sections, 
so that all verdicts returned by the jury would be general, as defined in 
section 11420-13 of the General Code. The report stated that the 





*Of Cincinnati, Member of the Senate, 101st General Assembly; Chairman, 
Cities Committee; Vice-Chairman, Judiciary Committee, Member Ohio Bar. 

151 Ohio Laws 102 (1853). 

2 91 Ohio Laws 298 (1894). 

3 Ohio Rev. Stat. (Swan) 496 (1841), 29 Ohio Laws 100 (1831). 
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reasons for the suggested changes were founded on the injustices which 
have resulted from their use, causing mistrials, and on the confusion of 
juries attempting to return such verdicts.* 

To carry out such recommendations of the Judicial Council, House 
Bill 273 was introduced in the 99th General Assembly “To amend 
Sections 11420-12 and 11600 of the General Code, and to repeal 
Sections 11420-14, 11420-15 and 11520-16 of the General Code, 
relative to special verdicts of the jury.” Considerable opposition developed 
to the entire elimination of special verdicts and H.B. 273 died in the 
House Judiciary Committee. Since its tenth report the Judicial Council 
has not seen fit to repeat or to make further recommendations concerning 
special verdicts. 

Lawyers generally have hesitated to make use of special verdicts 
because of the uncertainty surrounding the interpretation and application 
of the former statutory provisions to a particular case and their inability 
to reasonably foresee where a request for a special verdict might lead 
them or what it might do to their case. 

A verdict may be defined as the answer of a jury to the court 
concerning the matters of fact committed to their trial and examination.” 

Section 2315.12 is amended to take away from the jury its option 
to render a general or special verdict unless otherwise directed. ‘The 
jury in most instances never knew it had this option and it served no 
useful purpose. The former language “in all actions” was deleted because 
it was surplusage. 

Section 2315.14 was amended to redefine a special verdict. ‘The 
former language, ie. . . . “facts only as established by the evidence 
to prove them,” created difficult problems of interpretation and appli- 
cation in each case. 

In practice the special verdict could be prepared for the jury either 
by the trial court or counsel representing the respective parties or by the 
court and counsel collaborating on form, It was a most arduous and dif- 
ficult task to correctly and adequately formulate a special verdict.° 

A special verdict could be in narrative form or in the form of 
answers to questions submitted.” 

4, Either or both parties may submit a draft of a special 
verdict, but the jury are not bound by such drafts, for the 
statute directs that they shall find the facts.® 

Sometimes competing forms of verdicts are submitted 
representing contentions of the opposite sides, respectively, as 
to what the evidence should be deemed to prove. If such forms 
are drawn up in narrative style it is manifest that however 





4 Tenth Report of the Judicial Council of Ohio (1951). 

539 O. Jur., Trial §351. 

6 Herren v. Herman, 24 Ohio L. Abs. 135, 136 (1937). 

7 Dowd-Feder Co. v. Schreyer, 124 Ohio St. 504 (1931). 

SC.C.C. & St. L. Ry. Co. v. Village of St. Bernard, 19 Ohio Cir. Ct. 299 
(1900). 
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useful they may be where the issue is single, they are quite 

unfitted to express the actual agreement of minds at which the 

jury will arrive Tespecting a great variety and complexity of 

issues and cross-issues, . . . a jury is but poorly qualified to 

draw up a form of special verdict of its own or to materially 

vary a form prepared in advance for its use.” 

There was no limit on the number of forms of narrative verdict or 
on the number of questions in the interrogatory form which could be 
submitted.’° 

The jury could refuse to use any form submitted by the court and 
draft its own form." 

The new language, t.¢ . separately upon each determinative 
issue tried by the jury” was selected for the following reasons: (a) The 
word “separately” was inserted so that protection against an application 
of the “two issue rule’’” could be obtained and to furnish a means of 
securing a distinct finding by the jury on each determinative issue. 
(b) The word “determinative” was inserted to restrict the number 
and describe the issues to be submitted. The word “determinative” was 
selected because it had already been used by the courts to describe the 
issues meant to be delineated. 

The judgment in a case involving two or more distinct 
issues, but in which the verdict is general, the particular issue 
upon which it is based not being disclosed by interrogatories 
or otherwise will be affirmed if the record is free from error as 
to one of such issues which ought to be determinative.'* 

3. Where none of issues determinative of controversy 
was tried and submitted free from error, judgment on general 
verdict cannot be sustained under two issue rule.’* 

“If the jury found that issue in favor of the defendant, 
it was determinative of the case.” 

The words “issues tried by the jury” were selected to correspond 
with the statutory language found in section 2311.04 of the Revised 
Code. 

The language “‘render judgment in accordance with such findings” 
was inserted in place df the words “draw from the facts found, con- 
clusions of law” in order to conform to the language used in sections 
2315.21 and 2323.17 of the Revised Code. This language was also 
selected to eliminate the technical problem of whether a special verdict 
contains a finding of ultimate facts on all issues. 

Section 2315.15 was amended to make it the duty of the court 
to submit in writing each determinative issue when a special verdict 


“ce 
. 





9 Traction Co. v. Garnett, 18 Ohio Cir. Ct. (N.S.) 215, 216 (1908). 
10 Miller v. Jackson, 92 Ohio App. 199 (1951). 

11 Looker v. Martin, 61 Ohio L. Abs. 373 (1952). 

1239 O. Jur., Trial §263. 

134 O. Jur. 2d, Appellate Review, §869. 

14 Mulcalay v. Deitrich, Sr., 39 Ohio App. 65 (1931). 

15 Price v. The Times Press Co., 28 Ohio L. Abs. 501, 502 (1939). 
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is requested. This places the responsibility directly upon the court to 
see that the issues are fairly presented and that the salutary purpose of 
the section is carried out. The former section did not provide who should 
prepare the form of special verdict. This invariably caused trouble for 
counsel, the court and the jury whenever an attempt was made to have 
a special verdict returned. 

The definition of a determinative issue used by the author of 
Amended Senate Bill 79 in presenting the bill before the General 
Assembly was as follows: ““A determinative issue is an issue the deciding 
of which by the jury may in and of itself dispose of the entire case.” 

Former section 2315.16 providing for special findings of fact 
like the sections providing for special verdicts had long been a source 
of dispute as to its interpretation and application when applied to a 
particular case. 

The proper preparation of interrogatories to meet the courts’ vary- 
ing interpretations and applications of former section 2315.16 when 
applied to a particular case had not been an easy task. 

The interrogatories must be such as call for answers which will 

establish ultimate and determinative facts rather than mere 

probative facts as will permit an ultimate and determinative 
fact to be inferred as a matter of law.’® 

It is not an easy task to determine what are ultimate and 
what are probative facts, and some attention to the attempts 
of courts to define those terms is required. 

Ultimate facts lie in the area between evidence and a 
conclusion of law. They are the essential and determining facts 
on which the final conclusion of law is predicated. They are 
deduced by inference from the evidentiary facts which can be 
directly established by testimony or evidence.’” 

2. It is error for a court to submit to a jury an inter- 
rogatory which requires an answer as to only a purely evi- 
dentiary or probative fact and not one of an ultimate and 
determinative character. 

4. It is error to submit to a jury an interrogatory based 
upon an erroneous proposition of law.’® 

2. It is not error for the court to refuse to submit to the 
jury a list of interrogatories contained upon one sheet of paper 
if any one of the interrogatories is improper. 

3. Interrogatories directed to specific evidentiary facts 
are properly refused.’® 

An interrogatory which calls for conclusion of fact or 
conclusion of mixed fact and law is not authorized by statute.” 
Section 2315.16 substitutes the language, “material allegations 





16 Gale v. Priddy, 66 Ohio St. 400 (1902). 

17 Scott v. Cismadi, 35 Ohio Op. 429, 432 (1947). 

18 McFadden v. Thomas, 154 Ohio St. 405 (1951). 

'% Ford Motor Co. v. Dillon, 51 Ohio App. 278 (1935). 
20 Mason Tire Co. v. Lansinger, 108 Ohio St. 277 (1923). 
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contained in the pleadings controverted by an adverse party” for the 
language, “questions of fact.” The new language is adopted from 
section 2309.13. 

New section 2315.16 also permits special findings where a special 
verdict is returned, This was done to preserve the right which a party 
had, under former section 2315.14, to have a finding of “facts only as 
established by the evidence” and to enable a special verdict to be tested 
in the same manner as a general verdict. 

The amendment to section 2315.16 preserves its salutary purpose 
and makes its application more practical. New section 2315.16 requires 
the special findings to be submitted by the court in writing to the jury 
and relieves counsel of the burden of preparing findings which will 
meet the courts’ approval. It puts the responsibility on the court to 
determine the form and substance of the findings which are submitted 
to the jury and to see to it that the findings are fairly presented and that 
the purpose of the section is carried out. Too often in applying the old 
section the courts seem to have gone out of their way to defeat the 
object of the section. The purpose of having findings submitted by the 
court in writing is to prevent repetitious, inadequate or confusing forms 
of findings being submitted to the jury by opposing counsel and of having 
only one side’s theory of the case or of the evidence being submitted. 

Section 2315.17 is amended so that findings on controverted ma- 
terial allegations will control both a general and special verdict. This 
was done because a special verdict under new section 2315.14 is a finding 
on the determinative issues and may or may not include a finding on a 
controverted material allegation which would be decisive of a determina- 
tive issue.”’ A finding on a controverted material allegation may or may 
not control a finding on a determinative issue.”* 

Amended Senate Bill 79 puts the responsibility on the judge, when 
requested, to fairly present both the determinative issues in a special 
verdict and the controverted material allegations in a special finding 
under section 2315.16. This has been the court’s duty in charging the 
jury in the general charge in the past and therefore places no new burden 
upon the court. 


*1 Depending upon the language used by the court in submittting the 
determinative issue to the jury or upon the language used by the jury in making 
its finding upon such issue. The rigid requirements as to the language of special 
verdicts contained in the old statute to the effect that it shall contain facts and 
not the evidence or conclusions of law were eliminated by amended Senate Bill 
No. 79. 


22 For example: An affirmative finding on a material allegation that the 
defendant failed to stop in obedience to a stop sign being negligence per se would 
control a finding on the determinative issue of a defendant’s negligence while an 
affirmative finding on a material allegation that the defendant was operating 
his automobile at a speed of sixty-five miles per hour not constituting negligence 
per se would not control a finding on the determinative issue of the defendant's 
negligence. 
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1. In submitting a case to the jury, it is the duty of the 
court to separate and definitely state to the jury the issues of 
fact made in the pleadings accompanied by such instructions 
as to each issue as the nature of the case may require, and it 
also is the duty of the court to distinguish between and call 
attention of the jury to the material allegations of fact which 
are admitted and those which are denied. It is error to read 
the pleadings to the jury and then say to the jury, and not 
otherwise define the specific issues, that these constitute the 
pleadings in the case, which make up the issues, and from 
which they will try and determine the controversy between 
the parties.”* 

5. It is the duty of the court to separately and definitely 
state to the jury the issues of fact made by the pleadings, 
accompanied by such instructions as to each issue as the nature 
of the case may require.” 

1. When a special verdict is demanded under section 
11462, General Code, it is the duty of the trial court to cause 
each separate issue of fact to be submitted to the jury.” 

Some of the salutary effects of the passage of Amended Senate 
Bill 79 are as follows: 

Competing forms of special verdicts are no longer necessary or 
proper in order to protect each side’s rights. 


Counsel is no longer required to prepare alternative forms of special 
verdicts or be prejudiced by his failure to do so. 

The possibility of using intricate forms of special verdicts to trick, 
confuse or mislead the jury is eliminated. 

Counsel cannot prepare a special verdict emphasizing certain 
evidence in order to obtain an advantage over the opposing side. 

Counsel] cannot prepare a special verdict emphasizing a certain issuc 
in order to obtain an advantage over the opposing side. 

Counsel] cannot request a special verdict limited to a certain issuc 
in order to obtain an advantage over the opposing side. 

A jury in returning a special verdict is no longer concerned with 
the technica] distinctions of whether a fact it is finding is an evidential, 
probative or ultimate fact. 

An attempt has been made to eliminate the technical distinctions 
which some courts have made between ultimate, probative and evidentiary 
facts and conclusions of law, conclusions of fact and conclusions of mixed 
laws and facts, and which in the past have been used to defeat the purpose 
of the former sections. 

The forms of special verdicts used in particular types of cases will 
become simplified and standardized so that no longer will competitive 





23 B. & O. R.R. Co. v. Lockwood, 72 Ohio St. 586 (1905). 
“4 Simko v. Miller, 133 Ohio St. 345 (1938). 
25 Gendler v. Cleveland Ry. Co., 18 Ohio App. 48 (1923). 
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advantages arise out of the wording or contents of a form prepared by 
one side or the other to favor its side of the case. 

The technical problem of whether the special verdict contains a 
finding of ultimate facts on each issue is eliminated because it now becomes 
the responsibility of the court to separately submit each determinative 
issue to the jury. 

Where either a general or special verdict is to be returned, the court 
will instruct the jury on the law of the case and direct the jury, in 
arriving at their verdict, to apply those instructions to the facts found by 
them. The limitation as to instructions where a special verdict is re- 
quested, pointed out in the case of Dowd-Feder Co. y. Schreyer,”® will 
no longer apply. 

The right of either party to a litigation to ask the court to direct a 
jury to return a special verdict is retained. The court must grant such 
a request and has no discretion in the matter. 

The jury is bound by the court’s instructions and must return the 
type of verdict directed by the court. 

As under the former sections no particular form of request is 
necessary in order to require a trial court to direct the jury to return a 
special verdict. 

No fixed time is prescribed by the Revised Code within which a 
party is required to request a special verdict.?* 

As under former section 2315.16 special findings may be required 
with reference to a single controverted material allegation, or any 
number of controverted material allegations less than all, or all of the 
controverted material allegations as counsel] may request. 

The purpose of section 2315.16 remains the same, by eliciting a 
determination of material facts to furnish the means of testing the correct- 
ness of the verdict.”* 

The special findings continue to control the verdict, but do not 
dispense with it. 

The element of surprise which has played such a large part in the 
use of special] verdicts and special findings is virtually eliminated. Both 
sides can with reasonable certainty foresee what form of special verdict 
or special findings the court might submit. 

Pre-trial hearings will be utilized more fully by both sides to reach 
agreement upon the issues involved in order to see that the case is fairly 
presented to the jury on its determinative issues and that each side presents 
its case on the issues which will be submitted. 

The pleadings will tend to state the material allegations more 
clearly and distinctly. This should benefit both the court and the jury. 





26 Dowd-Feder Co. v. Schreyer, 104 Ohio St. 504 (1931). 
27 B.&O. R.R. Co. v. McCamey, 12 Ohio Cir. Ct. 543 (1896). 
28C, & E. Electric R.R. v. Hawkins, 64 Ohio St. 391 (1901). 
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General denials probably will be used less frequently because of 
the knowledge that a material allegation which is denied may be made 
the subject of a special finding. 

There will be less confusion on the part of the jury in under- 
standing what the case is about, what their duty is, and how they are to 
apply the judge’s instructions. 

The chance of a miscarriage of justice because of the jurors’ in- 
ability to retain all of the evidence and al] of the court’s instructions in 
their minds will be lessened. 

The probability that the verdict will be decided upon the issues ac- 
cording to the law, and the evidence, will be increased. 








CONDEMNATION OF STRUCTURES 


Joun J. Durrey* 


The existence of a building or structure upon property to be con- 
demned for highway purposes has had important effect upon appropriation 
procedures and upon the rights of both condemnor and landowner. The 
recent amendments to Ohio Rev. Code Sections 5519.01 and 5519.03 
more nearly equate appropriation of vacant property and the appropriation 
of property containing a building or structure. 

In the appropriation of vacant property, the director of highways 
makes a finding as to the necessity for the taking. Included in such 
finding is a determination of the value of the property, together with the 
amount of damages to residue. Upon depositing that sum in court for the 
use and benefit of the owner, the statute provides that “thereupon the 
director may take possession of and enter upon said property... .”” 

The effect of this statute is to grant the director an option to enter 
and take possession. If he does not enter or change the property appro- 
priated, he may abandon the appropriation at any time not later than 
thirty days after the final determination of the cause.” If the director 
chooses to take possession or change the property, an appeal by the land- 
owner does not affect the director’s right to retain possession. However, 
the director loses the right to abandon the proceedings.* 

Both Ohio Rev. Code Sections 5519.01 and 5519.02, prior to the 
recent amendment, applied to “property” to be appropriated. Although 
neither referred expressly to buildings or structures, they appeared to 
establish the procedure for the appropriation of both vacant and occupied 
property. However, Ohio Rev. Code Section 5519.03, requires the jury 
in assessing compensation to make separate findings for the value of the 
land and the value of the structure. Prior to its recent amendment, the 
statute also provided: 

Title to said structure shal] vest in the state with the right to 

enter upon the site of said structure and adjoining land upon 

which it is located for the purpose of removing the structure 
therefrom. 

In 1951, a Court of Appeals case interpreted Section 5519.03 as 
modifying the power of entry granted the director under Sections 
5519.01 and 5519.02. Under the view in that case, the vesting of title 





* Assistant Professor, College of Law, The Ohio State University. 

1Qhio Rev. Code §5519.01. The statute further provides for notice to the 
landowner and the procedure for an appeal to the courts from the director’s 
determinations. 

2 Ohio Rev. Code §5519.02. 

3 Ohio Rev. Code $5519.02. 

4In Re Appropriation of Easement for Highway Purposes, 90 Ohio App. 
471, 107 N.E. 2d 387 (Madison County, 1951). M.C.O. 90 Ohio App. XXXV. 
What is apparently the same case is reported as In Re Stickels, 64 O.L.A. 356, 
104 N.E. 2d 186. 
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to a structure is stayed, and entry upon the property prohibited until after 
the assessment of compensation by the jury. 

This distinction in the right of entry between vacant property and 
property occupied by a structure had ramifications upon the date of 
valuation. The general rule is, of course, that value is determined as of 
the time of the taking. In the case of vacant property, when entry is made 
after deposit, the time of taking, at the latest, would appear to be the 
time of entry. If the right of entry was not exercised, the time of taking 
would appear to be that of trial.” Having held that the vesting of title 
and right of entry were stayed until assessment by the jury in the case 
of property occupied by a structure, the court followed through by hold- 
ing that the time of taking and therefore the date of valuation, was the 
time of trial.® 

This interpretation of Section 5519.03 obviously could substantially 
delay a highway project. On the other hand, the entry and destruction 
of a structure prior to trial could be seriously prejudicial to the land- 
owner’s case, It would clearly deprive the jury of any opportunity to 
view the structure at all, or at least in its original state depending upon 
the extent of the taking. 

In amending Sections 5519.01 and 5519.03, the legislature has 
apparently compromised between the interest of the state and the need 
to protect the landowner. Section 5519.01 has been amended to specifi- 
cally permit the director upon deposit of the money in court to “take 
possession of and enter upon said property, including the buildings and 
structures thereon, . . .” (Emphasis supplied). This would appear to 
grant the director power to take possession immediately upon depositing 
the money in court. However, Section 5519.03 was amended by adding 
the following sentence: 

The owner or occupant of such structure shall vacate the 
same within sixty days after service of notice as required under 

the provisions of section 5519.01 of the Revised Code, after 

which time the director may remove said structures. 

Construing these two statutes together and trying to give full effect 
to both suggests the conclusion that the director may enter upon and take 
possession of the land, but cannot, without the owner’s or occupant’s con- 
sent, take possession of any structure prior to the expiration of sixty days 
from the service of notice, But, it is arguable that no right of entry even 
as to the land accrues until after the expiration of the time period, 

Either interpretation resurrects the question of the proper date for 
valuation. As noted Jn Re Appropriation of Easement ties the time of 
valuation to the time possession is taken, or the time of trial, whichever 
is earlier. Following that view it would appear that where the director 





5 The highway department has argued that the taking occurs at the time 
the director files his resolution. See In Re Appropriation of Easement, supra, 
note 4. 

6 Id. at 479, 107 N.E. 2d 391. 
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exercises his power of entry, the latest date for valuation would be that 
of taking possession of the structure. But if the director may enter upon 
the land immediately after deposit in court, a strong argument can be 
made for valuation at that date. Certainly it would be undesirable to 
have one date of valuation for the land and another for the structure. 
On that basis, it would seem most likely that a court would take the date 
of the taking of the structure. That in turn suggests that the proper 
interpretation of the statutes is that entry without consent cannot be made 
as to either the land or the structure until after sixty days from the 
service of notice. 

The legislature, in an apparent attempt to reconcile its desire to 
expedite construction with its desire to protect the landowner, also added 
the following provision to Section 5519.03: 

In the event such structures are removed before the jury has 

fixed the value of the same, the director, before such removal, 

shall cause an appraisal to be made by three persons, one to be 
appointed by the owner, one by the county auditor, and one by 

the director, and such appraisal may be used as evidence by the 

owner or director in the trial of said case but shall not be 

binding on said owner, director or the jury, and the expense of 

said appraisal shall be approved by the court and charged as 

costs in said case; shall cause pictures to be taken of all sides of 

said structure; and shall compile a complete description of said 

structure, which he shall preserve as evidence in said case to 

which the owner or occupants shall have access. 

The provision for appraisers smacks somewhat of arbitration. It 
apparently contemplates that the three appraisers will arrive at a single 
appraisal, While one can at most only guess on how a jury will react to 
particular evidence, such an appraisal ought to be fairly persuasive. The 
wisdom of this appraisal provision cannot be judged until there has been 
some trial experience. ‘The choice of the county auditor as the “neutral” 
seems somewhat strange. The usual practice has been to use a judge. 

The requirement of pictures, and of a complete description, seems 
good common sense. + 

One further innovation in the statute should be noted. Where the 
owner appeals the director’s valuation and receives a jury trial, Section 
5519.02 provides as follows: 

If the court finds that such appeal has been properly perfected, 

and that proceedings are substantially regular, the court shall 

transmit to the director the money deposited in the court for the 

use and benefit of the appellant. 

However Section 5519.03 as amended provides: 

Furthermore, where a building or structure is taken and the 

owner has appealed from the amount of compensation and 

damages as fixed by the director, at anytime before the termina- 

tion of said case, said owner may apply to the court in which 

said case is pending to withdraw the portion of the deposit 
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representing the sum fixed for said structure and such with- 

drawal shall in no way interfere with said case except the sum 

so withdrawn shall be deducted from the sum of the final 

verdict. Upon such application being made the court shall direct 

the clerk of courts to pay said sum to such owner or owners. 
Giving effect to the apparent purpose of the amendment, it would appear 
that under Section 5519.01, the court should transmit to the director 
only that portion of the deposit which is in excess of the compensation 
allocated by the director to the structure. Obviously the director must 
separately state the value of the structure in his resolution. 

Some difficulty may be encountered in implementing this provision 
for drawing upon the deposit. For example, problems will be found in 
cases where the title to the structure is disputed or even if the title is 
merely doubtful. 

It is to be hoped that no jury will complicate matters by returning 
a total compensation below the amount established by the director for the 
structure! 








GENERAL CORPORATION LAW AND NON-PROFIT 
CORPORATION LAW 


Joun L. Dampeer* 


On October 11, 1955, Amended House Bill 70 became law. ‘This 
Bill, prepared and sponsored by the Ohio State Bar Association Corpo- 
ration Law Committee, effected the first complete revision of the Ohio 
Corporation Law in over 26 years. The extent of the revision and the 
importance to practicing attorneys of the many changes effected through 
the adoption of Amended House Bill 70 can be appreciated only by an 
examination of the revised Ohio Corporation Law itself and by the 
employment of it in corporate transactions. Although the label “sub- 
stantially accurate” may be placed upon the State Bar Committee’s claim 
that a major portion of the material found in Amended House Bill 70 
effects only technical changes, it is necessary to reiterate that there has 
been a complete restatement of the Ohio law respecting corporations; 
although it is a fact that the State Bar Committee was as equally con- 
cerned in safeguarding the rights of shareholders as it was in making 
available to attorneys and corporate management a more readily under- 
stood Ohio Corporation Law and means for facilitating daily corporate 
transactions, it is equally true that the extensive changes in the law will 
make it essential that attorneys, shareholders, and corporate management 
become conversant with the revised Ohio Corporation Law so that they 
may apppreciate the extent to which daily corporate dealings must be 
revised, 

The State Bar Committee believes that the new Ohio Corporation 
Law is a pronounced improvement over the former law and that the 
Ohio Corporation Law has many advantages over the corporation laws 
of every other state. 

The last major change in the Ohio Corporation Law was adopted 
by the Ohio Legislature in 1949, Amended Senate Bill No. 82 became 
law on September 9, 1949. This Bill, also prepared and sponsored by 
the Ohio State Bar Association Corporation Law Committee, effected 
changes in 29 sections of the Ohio General Corporation Law and pro- 
vided for a net addition of five new sections. Most of the 1949 changes 
involved matters of technical detail or clarification, but it was recognized 
in 1949 that the State Bar Committee’s work was not completely finished, 
as the State Bar Committee was not then ready to report any redraft on 
the subjects of dissenting shareholders, dividends, derivative suits, and 
examination of books and records. As early as March, 1949, while the 
1949 amendments were being considered by the Legislature, sub- 
committees were appointed by the State Bar Committee to consider the 
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matter of indemnification of directors and officers and the liability of 
directors on dissolution. 

At every State Bar Committee meeting thereafter, additional prob- 
lems were considered, as the State Bar Committee necessarily recognized 
the impossibility of preparing a corporation law so perfect that changes 
would never be required. The State Bar Committee also examined and 
took advantage of the best features of amendments made in recent years 
in the corporation laws of other states. 

The State Bar Committee recognized that a major program would 
be involved in improving the Ohio Non-Profit Corporation law and a 
subcommittee was appointed to consider a complete revision of this law 
which had remained virtually untouched since 1927. This subcommittee 
prepared a complete draft of a proposed revised Ohio Non-Profit Corpo- 
ration Law and the full State Bar Committee recognized that many of 
the provisions of this draft should be the basis for changes in corre- 
sponding sections of the Ohio General Corporation Law. Similarly, 
the work of other subcommittees produced suggested improvements 
in one section which improvements, in turn, suggested changes in 
related sections. The final effort was House Bill 70, introduced in the 
Ohio Legislature in January, 1955. House Bill 70 consisted of three 
major parts. The first part consisted of a new General Corporation Law, 
consisting of 99 sections in Chapter 1701. Most of the material in this 
chapter was a restatement of the then existing law with improvements 
and minor technical changes. All of the material in the General Corpo- 
ration Law was rearranged in a more orderly fashion and, to the extent 
possible, each section was made shorter, so as to relate only to one major 
corporate principle. The second part of House Bill 70 was the Non- 
Profit Law, set forth in 59 sections in Chapter 1702. Wherever possible, 
each section of Chapter 1702 which had a counterpart in Chapter 1701 
made use of the same language and the same phraseology. Although the 
titles of the sections are not now part of the law, the titles suggested by 
the Ohio Bar Association Corporation Law Committee for comparable 
sections in the two chapters were made the same or substantially the same. 
The third part of House Bill 70 consisted of a new statutory agent 
section for the foreign corporation chapter and a new derivative suit 
section, A fourth, and the least important, part of House Bill 70 con- 
sisted of amendments to other sections of the Revised Code which re- 
ferred to the then existing sections of Chapters 1701 and 1702. House 
Bill 70 was amended in the House and in the Senate, both as a result of 
suggestions made by the Ohio State Bar Association Corporation Law 
Committee and as the result of suggestions made by the House Judiciary 
Committee or the Senate Code Revision Committee. The final result, 
Amended House Bill 70, became law on October 11, 1955, the date 
mentioned in the first sentence of this article. 

Any effort to summarize in this article every change effected by 
Amended House Bill 70 is clearly impossible. A complete understanding 
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of the changes necessitates a reading of the Committee Comment, i.e., the 
comment of the Corporation Law Committee. The Committee Com- 
ment is found in the January 10, 1955, issue of ‘The Ohio Bar. Certain 
of the comments have been modified by reason of the changes made in 
the legislature and the final version of the Committee Comment has 
been made available to the various law book publishers and will be 
printed by these publishers, The introduction to the report of the Corpo- 
ration Law Committee in the January 10, 1955, issue of the Ohio Bar 
summarizes the principal changes proposed to be made through House 
Bill 70. Rather than attempting to restate that summary, this article will 
be confined to a section-by-section reference to the principal changes in 
the law. The following material necessarily assumes that the reader is 
familiar with the provisions of Chapters 1701 and 1702 in effect prior 
to October 11, 1955, 


OHIO GENERAL CORPORATION LAW 
General title of Chapter 1701. 


The Committee has suggested, and it is to be expected, that Chapter 
1701 will carry the unofficial title of the “Ohio General Corporation 
Law”. 

Section 1701.01. Definition. 

This section is based on old section 1701.01, with three major 
changes. 

1. The definition of “shareholder” in division (F) makes it clear 
that a person may be a subscriber to shares even though his name does not 
appear on the corporation’s books as a subscriber, as subscriptions generally 
appear on special contracts prepared for the purpose. In this definition, 
it is also made clear that subscriptions may be received not only im- 
mediately after incorporation but at later times pursuant to director 
authorization. 

2. The definition of “treasury shares” in division (K) accords with 
the new concept that treasury shares are not assets of the corporation, 
Until such time as treasury shares are retired, they constitute issued shares, 
but, under this section, they are not deemed to be outstanding for ac- 
counting, dividend, quorum, voting, or other purposes, Until retired, 
treasury shares are treated the same as authorized but unissued shares, 
except that pre-emptive rights do not attach to treasury shares under 
section 1701.15 and except that the consideration for par value treasury 
shares may be less than par under section 1701.18. 

3. The definition of “insolvent” in division (0) is new and, as here 
defined, “insolvent” is used in the equity sense. This definition is of im- 
portance in the statutory restrictions on dividend declarations and in the 
statutory limitations on distributions to shareholders. 

Section 1701.02. Computation of time for notice. 

This section is based on old section 1701.02 but the latter section 
has been amplified in one respect and changed in another respect. 
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1. As amplified, this section applies to notices under articles, regu- 
lations, and by-laws, and to any other notices, and is not confined to notices 
given under the chapter. 

2. The change consists of a change in the computation method and, 
as changed, this section is consistent with Revised Code section 1.14 in 
excluding the firet day and including the last day. 

Section 1701.03. Purposes of corporation, 

This section is based on old section 1701.04, with no substantive 
change. 

Section 1701.04. Forming a corporation; contents of articles. 

This section is based on old sections 1701.06 and 1701.10 and on a 
portion of old section 1701.20. The material has been systematically ar- 
ranged so as to separate the mandatory from the optional provisions in the 
articles and it is made clear that, even though there is only one class of 
shares, such shares may have express terms. In addition, there are three 
major changes. 

1. The provision in old section 1701.06 respecting the termini 
of a railroad has been eliminated as unnecessary. 

2. The requirement that articles be acknowledged has been climi- 
nated, 

3. The articles may contain a provision specifying the period of 
existence of the corporation if it is to be otherwise than perpetual. If a 
limited life provision is placed in the original articles, the shareholders 
may later amend the articles to provide for an extension of life or for 
perpetual existence unless express provision is made in the articles to 
prevent a change in the limited life provision in the absence of a vote 
larger than that ordinarily required to amend the articles. When the 
limited period has ended, the corporation has the status of a dissolved 
corporation with the directors authorized to do only such things as are 
required to wind up the affairs of the corporation. 

Section 1701.05. Corporate name; reservation of name. 

This section is based on old section 1701.08, with no substantive 
change. 

Section 1701.06. Express terms of shares. 

This section is based on old section 1701.07, with no substantive 
change. 

Section 1701.07. Statutory agent. 

This section is based on old section 1702.37, with two major changes. 

1. Under this section, as wel] as under the statutory agent sections 
in the Ohio Non-Profit Corporation Law (Chapter 1702) and in the 
Ohio Foreign Corporation Law (Chapter 1703), a professional corpo- 
ration may serve as statutory agent. 

2. When service may be made on the Secretary of State, the party 
desiring such service must deliver to the Secretary of State an affidavit 
stating the set of facts by reason of which service on the Secretary of 
State is permitted and setting forth the most recent address for the corpo- 
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ration which the deponent has been able to ascertain. After the receipt 
of such an affidavit, the Secretary of State is required to notify the corpo- 
ration at the address of the corporation appearing on the Secretary of 
State’s records, at any different address shown on the corporation’s last 
franchise tax report, and at any different address shown in the required 
affidavit. 

Section 1701.08. Recording articles and effect thereof. 

This section is based on old sections 1701.09 and 1701.12, with no 
substantive change. 

Section 1701.09. Initial subscriptions for shares. 

This section is based on old sections 1701.13 and 1702.42, with 
two minor changes. 

1. This section eliminates the requirement that books of subscription 
be opened, as the definition section and this section takes cognizance of the 
fact that subscriptions are not always made in books. 

2. Under division (C) of this section, the authority of the in- 
corporators to receive subscriptions is expressly terminated upon the 
clection of directors. 

Section 1701.10. First meeting of shareholders. 

This section is based on old section 1701.14, with no major change; 
however, it is made clearer in this section that the shareholders are not 
required to adopt regulations if the articles already contain the necessary 
provisions or if Chapter 1701 is deemed to be detailed enough to make 
regulations unnecessary. 

Section 1701.11. Adoption, contents, and amendment of regulations. 

This section is based on old section 1701.15, with no substantive 
change. 

Section 1701.12. Liability for non-payment of initial stated capital. 

This section is based on old section 1701.16, with three minor 
changes. 

1. The provision in old section 1701.16 that no corporation should 
commence business until the initia] stated capital had been paid in has 
been eliminated as unnecessary. 

2. Incorporators are made liable for the payment of the initial stated 
capital if they have participated in business transactions before directors 
have been elected. 

3. The amount of the liability is now stated to be only the amount 
of the deficiency in the initial stated capital. 

Section 1701.13. Authority of corporation. 

This section is based on old sections 1701.05, 1701.11, and 1702.26. 
The material has been rearranged and condensed and, in addition, there 
are two major changes. 

1. The material in division (D), respecting the making of charitable 
contributions, grants to the corporation very broad authority. The ma- 
terial in old section 1702.26 was not only defective in many particulars 
but it was extremely narrow in its grant of authority. Under this section, 











1956] NEW CORPORATION CODE 471 


the directors have broad authority to make donations, subject only to the 
overriding requirement that they act reasonably and with prudence. 

2. Division (E), relating to indemnification, is an entirely new pro- 
vision in the Ohio law. The right to indemnify is limited to indemnifi- 
cation against expenses actually incurred in connection with the defense 
of any proceeding, unless the party is found to be liable for negligence or 
misconduct, but the statutory provision is specifically stated to be not 
exclusive of other rights to indemnification. 

Section 1701.14. Issuing of shares and release of subscriptions. 

This section is a combination of portions of old sections 1701.20 
and 1701.31, with no substantive change. 

Section 1701.15. Pre-emptive rights. 

This section is based on old section 1701.40. The material has been 
rearranged and some duplication has been avoided. In addition, fractional 
shares are now deleted from the exempt category, as otherwise pre-emptive 
rights could be evaded through the sale of large numbers of fractional 
shares. The section has also been enlarged to make it clear that only a 
majority vote is required to release pre-emptive rights with respect to 
shares which are made the subject of options granted to employees. 

Section 1701.16. Options to purchase shares. 

This section is based on old section 1701.24, with no substantive 
change. 

Section 1701.17. Plans for sale of shares to employees. 

This section is based on old section 1701.41, with two minor 
changes. : 

1. This section recognizes that shares may be offered to employees 
through the grant of stock options. 

2. By a change in language, an effort is made in this section to make 
it clearer than under the old law that a plan for the sale of shares to 
employees need not be extended to every employee or to a particular 
number or class of employees. 

Section 1701.18. Comstderation for shares and liability of share- 
holders therefor. 

This section is based on old sections 1701.26 and 1701.28, with no 
substantive change. 

Section 1701.19. Valuation of property or services. 

This section is based on old section 1701.29, with no substantive 
change, except that cognizance is taken of the prohibition found in section 
1701.32 against the directors’ creating an appreciation surplus out of any- 
thing other than physical assets of the corporation. 

Section 1701.20. Enforcing payment for shares. 

This section is based on old section 1701.30, with no substantive 
change. 

Section 1701.21. Convertible shares. 

This section is based on old section 1701.21, with only one minor 
change. A sentence has been added to permit the inclusion in the ex- 
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press terms of convertible shares of a statement to provide that, upon the 
exercise of conversion rights, the stated capital of the corporation shall be 
increased or reduced, consistent with the provisions of section 1701.30. 
This is the first of several instances where the new stated capital concept 
referred to below under sections 1701.30 et seq. required the insertion 
of a new provision. 

Section 1701.22. Convertible obligations. 

This section is based on a portion of old section 1701.83, with two 
minor changes. 

1. A new sentence has been added, comparable to that referred to 
in the comment above respecting section 1701.21. Under this new 
sentence, the terms of convertible obligations may include statements not 
inconsistent with the provisions of section 1701.30 to provide that, upon 
exercise of the conversion rights, the stated capital of the corporation 
shall be increased in a specified way. 

2. Division (D) is a revision of division (C) of old section 1701.83 
and is designed to prevent the issuance of convertible obligations con- 
vertible into shares having a par value greater than the face amount of 
the convertible obligations, unless the corporation has sufficient surplus at 
the time of original issuance of the convertible obligations to make up the 
difference. Division (D), as revised, is an exact counterpart of the 
corresponding division of section 1701.21. 

Section 1701.23. Redeemable shares and redemption thereof. 

This section is based on a portion of old section 1701.22, with no 
substantive change. 

Section 1701.24. Certificates for shares. 

This section is based on old section 1701.34, with one minor change, 
through the addition of paragraph (C)(2). By virtue of the addition of 
this paragraph, a corporation may, in lieu of executing and delivering a 
certificate for a fraction of a share, provide means whereby the person 
otherwise entitled to the fraction may purchase or sell the fractional 
interest. This provision is inserted in this section to permit a continuation 
of the practice of corporations which do not wish to have scrip outstanding 
for long periods of time. 

Section 1701.25. Statements on certificate for shares. 

This section is based on old section 1701.36, with two minor 
changes. 

1. The provision in the old section to the effect that statements of 
the express terms of shares must be set forth or referred to on the cer- 
tificate only when the shares of the corporation are classified has been 
changed to make it clear that the express terms, if any, of unclassified 
shares must also be set forth or referred to on the certificate, as there 
are many cases where the only shares authorized have express terms. 

2. This section now provides that restrictions on the right to 
transfer shares or reservations of liens on shares may be set forth or 
summarized on either the face or the back of the particular certificate, 
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rather than requiring that the restriction or reservation be “stated on the 
certificate”, 

Section 1701.26. Transfer agents and registrars. 

This section is based on old section 1701.37, with no substantive 
change. 

Section 1701.27. Loss, theft, or destruction of certificate for shares. 

This section is based on old section 1701.35, with no substantive 
change. The language of this section and other sections has been revised 
so that the words “execution and delivery” of certificates for shares is 
used instead of referring to the “issuance” of certificates, in line with 
the concept that shares of a corporation are issued, but certificates repre- 
senting the shares are executed and delivered. 

Section 1701.28. Recognition by corporation of record ownership 
of shares or other securities. 

This section is based on old section 1701.38, with no substantive 
change. 

Section 1701.29. Expenses of organization and financing. 

This section is based on old section 1701.33, with only a minor 
change, in emphasizing that the payment by the corporation of reasonable 
expenses on the sale of shares does not render the shares assessable. 

Section 1701.30. Stated capital. 

This section is based on a portion of old section 1701.42, with one 
major change, involving the accounting treatment of par value shares, 
and with six other changes. 

1. The basic change found in this section is the provision that par 
value shares may have a stated capital in excess of their par value, so as 
to make par value and no par value shares identical in so far as stated 
capital is concerned, except that the stated capital of a par value share 
may not be less than its par value. If the incorporators, shareholders, or 
directors authorizing the sale of par value shares desire that all or any 
part of the consideration received in excess of the par value of a par valuc 
share be allocated to capital surplus, the allocation is to be made prior to 
the execution and delivery of the certificates for the shares. 

2. As an elaboration on that basic change in treatment of the stated 
capita] of par value shares, this section also provides that each class of 
outstanding shares has a particular amount of stated capital and that the 
stated capital of every share of the particular class outstanding at a par- 
ticular time is identical. 

3. If a corporation carries one aggregate amount of stated capital 
for more than one class of shares and if the stated capital of each class 
cannot otherwise be readily determined, provision is made in division (D) 
for such determination by the directors of the corporation. 

4. A new provision is found in paragraph (B)(1), designed to 
furnish some protection to the holders of preferred shares issued after 
October 10, 1955. Under this provision, no part of the consideration 
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received for the preferred shares over and above the par value, if any, 
may be allocated to capital surplus, except such part (if any) as is in 
excess of the amount payable in respect of the shares in the event of 
involuntary liquidation of the corporation. This will mean that if a 
preferred share having a par value of $1.00 and a preference on in- 
voluntary liquidation of $106 is sold for $104, the entire amount of 
$104 must be placed in stated capital. If, on the other hand, a $1.00 par 
share having a preference or involuntary liquidation of $104 were sold 
for $106, the full amount of $106 will be placed in stated capital unless 
a portion or all of the amount ($2.00) by which the consideration ex- 
ceeds the involuntary liquidation price is allotted to capital surplus. Under 
the old law and in the absence of this new provision, substantially all of 
the consideration in the preceding two examples and substantially all of 
the consideration received on the sale of no par preferred shares could be 
allocated to capital surplus, with the result that the capital surplus could 
be distributed among the holders of common shares to the detriment of 
the holders of the preferred shares. 

5. A new provision is also made in this section to provide that the 
stated capital of a share issued upon the conversion of convertible shares 
shall be the same as that of the share so converted, unless the express terms 
of the convertible shares make other provision, A similar carryover of 
stated capital is provided in the case of change of shares, unless the 
amendment effecting the change makes other provision. These two pro- 
visions are changes in the old law, at least when par value shares are 
involved. 

6. ‘This section also provides that the stated capital of a share issued 
upon the conversion of a convertible obligation shall be an amount equal 
to the principal amount of the convertible obligation so converted, unless 
provision is made in the terms of the obligation for an increase in the 
stated capital. Under this provision, it is not possible to have any reduc- 
tion in the stated capital below the principal amount of the convertible 
obligation, unless shareholders take independent action to reduce stated 
capital. A similar provision is inserted to cover the issuance of a share 
in exchange for an outstanding share, to provide that the stated capital 
of the new share is the same as that of the exchanged share, unless pro- 
vision is made for an increase in stated capital. In both of these situations, 
in contrast with those in the paragraph immediately above, the directors 
may authorize the issuance of the convertible obligations or the exchange 
offer, without any action by shareholders, and this accounts for the pro- 
hibition against any reduction in stated capital absent shareholder action. 
Upon any conversion of convertible shares or convertible obligations and 
upon any change or exchange of shares, the stated capital of par value 
shares outstanding after such transaction must, of course, be not less than 
the par value of such shares. 


7. Provision is also made in this section for a statement in an agree- 
ment of merger, an agreement of consolidation, or a plan of reorganiza- 











1956] NEW CORPORATION CODE 475 


tion respecting the stated capital of each class of shares to be outstanding 
when the merger, consolidation, or reorganization becomes effective. 
This requirement is new only in its reference to the stated capital of 
each class of shares. 

Section 1701.31. Reduction of stated capital, 

This section is based on old section 1701.44, with two major 
changes. 

1. Under division (A) of this section, stated capital is automatically 
reduced upon the purchase or other acquisition by a corporation of its 
outstanding shares, even though the shares so acquired are not retired. 
This change corresponds with the changed definition of treasury shares 
referred to in the comment respecting section 1701.01 above. It is 
clearly provided, however, in division (A) that “purchase” or “other 
acquisition” does not go so far as to cover shares surrendered to the 
corporation upon conversion, change, or exchange, as changes in stated 
capita] upon conversion, change, or exchange are to be made only in 
accordance with the provisions of section 1701.30 or of the amendment 
sections. 

2. By reason of the provision in section 1701.30 to the effect that 
the stated capital of par value shares may be greater than the par value, 
the language in old section 1701.44 requiring an automatic reduction of 
stated capital upon a conversion of shares having a specified amount of 
stated capital into shares having an aggregate par value of lesser amount 
has been eliminated. 

Section 1701.32. Surplus. 

This section is based on old section 1701.27 and on portions of old 
sections 1701.42 and 1701.43, with five major changes. 

1. In this section the phrase “capital surplus” is defined and that 
phrase is used in place of the phrase, “paid-in surplus”, found in the old 
law. It is believed that the phrase “paid-in surplus” carried the con- 
notation that it would normally arise only upon a payment to the corpo- 
ration for shares and would not arise through a transfer from earned 
surplus. 

2. Under division (C), it is now clearly stated for the first time 
that a contribution to a corporation is to become a part of capital surplus. 

3. Under division (D), the writing up of assets is limited to the 
writing up of physical assets and shares of another corporation, in contrast 
with the old provision which permitted a write-up of patents, good will, 
and other intangible assets. 

4. Under division (E) of old section 1701.42, transfers from any 
surplus to stated capital could be effected only upon the declaration of 
a stock dividend and the amount of the transfer was necessarily limited 
upon the declaration of a dividend in par value shares. Under division 
(E) of the new section, directors may make transfers from any surplus to 
stated capital and from earned surplus to capital surplus at any time and 
without limitation, This is a further consequence of the change in the 
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accounting treatment of par value shares. The directors may feel called 
upon (or may be required by a stock exchange) to capitalize earned sur- 
plus upon a declaration of a dividend payable in shares and the new 
section will now permit such capitalization. 

5. Division (F) makes an important change in providing that it is 
improper for a corporation, by action of its directors alone, to apply 
capital surplus either towards wiping out a deficit in the earned surplus 
account or in setting up a reserve for a contingent loss. Under division 
(F), such action may be taken only by the shareholders, but, in case the 
resolution is adopted by the required vote, the balance sheet for a period 
of not less than five years thereafter must contain an appropriate refer- 
ence to this so-called quasi-reorganization. 

Section 1701.33. Dividends. 

This section is based on a portion of old section 1701.43, with two 
minor changes. 

1. Upon the payment of a stock dividend in par value shares under 
the old law, an increase in stated capital was a necessary result. Under 
division (B) of the new section, no increase in stated capital is necessary 
if the stated capital represented by shares of the same class already out- 
standing is in excess of the par value of the shares of that class to be out- 
standing after the stock dividend. If there is no excess or if the excess 
does not equal the par value of the dividend shares, the stated capital of 
the corporation may be increased through a transfer from capital surplus 
or earned surplus. 

2. Under division (D) of this section, no stock dividend may be 
paid in shares of another class if any of the shares of the later class are 
already outstanding, unless the articles otherwise provide or unless the 
stock dividend is authorized by the holders of shares of the class in which 
payment is to be made. The purpose of this new provision is to protect 
the holders of outstanding preferred shares or non-voting common shares 
from having their interests diluted through the issuance of such shares as 
a stock dividend on shares of another class. 

Section 1701.34 Unclaimed dividends. 

This is an entirely new section and provides for the outlawing of 
claims for dividends properly mailed more than six years before action is 
brought by the shareholder. It is to be noted, however, that the addition 
of this section does not eliminate the continuing necessity of mailing out 
periodic dividend checks and other shareholder notices; it affords relief 
only with respect to dividends mailed more than six years prior to an 
action for dividends. 

Section 1701.35. Purchase by corporation of its shares. 

This section is based on old section 1701.46, with four major 
changes. 

1. This section now recognizes that offerings of shares to employees 
may be made through the grant of options. 

2. A change is made in paragraph (A)(5) to permit the corpo- 
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ration, by director action, to repurchase shares which have been pur- 
chased by any person under an agreement under which the corporation 
enjoys the right of repurchase, rather than limiting such repurchase right 
to situations involving agreements with employees. 

3. Paragraph (A)(7) is altered to permit a corporation, by director 
action, to repurchase shares when the articles provide for such repurchase ; 
the old requirement that such repurchase be effected only for the purpose 
of resale to shareholders or others has been eliminated. 

4. Paragraph (B)(9) has been changed through the elimination of 
words in old section 1701.46 which made it impossible, upon the re- 
purchase of shares, to make use of the stated capital applicable to such 
shares. The change not only permits the use of the stated capital applica- 
ble to the shares being repurchased but also eliminates accounting prob- 
lems which arose under the old limitation. 

Section 1701.36. Retirement of shares by corporation, 

This section is based on old section 1701.23 and on portions of old 


sections 1701.21, 1701.22, and 1701.31, with no substantive change. 


Section 1701.37. Keeping books, records, and list of shareholders. 

This section is based on old section 1701.72 and on a portion of 
old section 1701.54, with two changes. 

1. Under division (B) a corporation is authorized to produce at 
meetings of shareholders classified lists of shareholders, which may con- 
sist of geographical listings or listings of holders of shares of particular 
classes. This is in contrast with the requirement of old section 1701.54 
that there be produced a list*of shareholders, alphabetically arranged. 

2. Division (C), respecting the right of shareholders to inspect 
books and records, has been altered to require that the shareholder wishing 
to examine the material first make a written demand upon the corpo- 
ration stating the specific purpose of the examination. This division is 
designed to change the Ohio case law which appeared to permit a share- 
holder to examine the books and records and lists of shareholders with- 
out giving any reason for his exercise of the privilege, unless and until 
the corporation was able to prove that the sharecholder’s purpose was 
unreasonable or improper. The change merely requires that the share- 
holder furnish the written statement; although this addition would justify 
a corporation’s refusing an examination of records wholly irrelevant to 
the stated purpose, the new provision does not go beyond this. The 
shareholder who furnishes the proper written statement will be presumed 
to be acting in good faith and the corporation will continue to have the 
burden of rebutting that presumption by proving that his actual purpose 
is unreasonable or improper. 

Section 1701.38. Annual financial statement. 

This section is based on old section 1701.73, with two major 
changes, 

1. The period during which a shareholder, after receiving notice 
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of a meeting, may request that a copy of the annual financial statement 
be mailed to him has been extended from 30 days to 60 days. 

2. In recognition of the fact that the annual financial statement 
must be ready for presentation at the annual meeting, this section provides 
that the corporation must mail the statement not later than the fifth day 
after receiving a proper request from a shareholder or the fifth day before 
the meeting, whichever date is later in time. This is a change from the 
old provision which merely required that the corporation promptly mail 
a copy of the financial statement after receiving the written request from 
a shareholder. 

Section 1701.39. Annual meeting of shareholders. 

This section is based on old section 1701.47, with no substantive 
change; however, the first Monday of April as the annual meeting date 
in the absence of other provision in the articles or the regulations has been 
changed to the first Monday of the fourth month of each fiscal year, 
to provide for fiscal-year corporations. 

Section 1701.40. Calling meeting of shareholders; place of meeting. 

This section is based on a portion of old section 1701.48, with 
three minor changes. 

1. The chairman of the board has been added to those authorized 
to call a meeting of shareholders. 

2. The old law required that a majority of the members of the 
board act to call a meeting of shareholders, Under the new section, a 
majority of the directors present at a meeting at which a quorum is 
present may cal] the meeting; the old provision to the effect that a 
majority of the directors, acting without a meeting, may call a meeting 
of shareholders has been retained. 

3. Paragraph (A)(3) provides that the articles or the regulations 
may not specify, as the portion of voting shareholders who may call a 
meeting, a portion greater than 50%, on a shareholding basis, thus elimi- 
nating the possibility that the articles or regulations could provide that 
holders of 75% or 80% of the shares would need to act together to call 
a special meeting of the shareholders. 

Section 1701.41. Notice of meeting of shareholders. 

This section is based on portions of old sections 1701.48 and 
1701.49, with three major changes. 

1. In contrast with the old law which provided no absolute mini- 
mum period for notice of meetings of shareholders, this section now 
specifies that the shortest period of time for the giving of notice of 
meetings of shareholders is seven days. 

2. Under this section, notice need be given only to those shareholders 
entitled to notice. This change eliminates the provision in old section 
1701.49 requiring that notice be given to each shareholder entitled to 
vote. If no record date is fixed for notice or voting purposes, the old pro- 
visions and the new sections specify that the record date for notice is the 
day before the giving of notice and the record date for voting purposes is 
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the day before the meeting at which the votes are to be taken. If, under 
the old law, a person became a shareholder after the giving of notice and 
before the meeting, such person would be entitled to vote at the meeting, 
but it might be impossible to furnish to such person a notice the required 
number of days in advance of the meeting. 

3. This section now provides that notice may be given not more 
than 60 days, instead of 45 days, before the date of the meeting, unless 
the articles or regulations specify a longer period. 

Section 1701.42. Waiver of notice of meeting of shareholders or 
directors. 

This section is based on old section 1701.50 and on a portion of old 
section 1701.66, with only one substantive change. This section now 
provides that protest of improper notice by a person attending a meeting 
of shareholders or directors must be made prior to or at the commence- 
ment of the meeting, with the thought that other persons attending 
should be afforded timely warning. 

Section 1701.43. Dispensing with notice to shareholders or directors. 

This section is based on old section 1701.51, with no substantive 
change. 

Section 1701.44. Votimg rights of shares. 

This section is based on a portion of old section 1701.57, with no 
substantive change. 

Section 1701.45. Record date of shareholders. 

This section is based on old section 1701.53 and on portions of old 
sections 1701.49 and 1701.57, with one minor change. The maximum 
interval between the record date and the date of a meeting or the date for 
the payment of dividends and the like has been increased from 45 to 6() 
days, although the articles or the regulations may still specify a shorter or 
longer period as the maximum interval period. 

Section 1701.46. Voting of shares by fiduciary or minor. 

This section is based on old section 1701.59, with one major change. 
Under this section, a minor is given specific authority to vote, in contrast 
with the old provisions merely immunizing the corporation against lia- 
bility for permitting him to vote. 

Section 1701.47. Voting of shares by corporation. 

This section is based on old section 1701.60, with no substantive 
change. 

Section 1701.48. Votmg of shares by proxy. 

This section is based on old section 1701.61, with one minor change. 
In contrast with the language in old section 1701.61 to the effect that « 
shareholder of record may exercise his rights by proxy, the language has 
been changed in the new section in recognition of situations where « 
person not a shareholder of record, as for example a fiduciary who has 
established his authority, may exercise the rights of a shareholder of record 
and, in doing so, may act by proxy. 
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Section 1701.49. Voting trust. 

This section is based on old section 1701.39, with no substantive 
change. 

Section 1701.50. Inspectors of election. 

This section is based on old section 1701.62, with no substantive 
change. 

Section 1701.51. Quorum for shareholder’ meeting. 

This section is based on a portion of old section 1701.54, with one 
minor change. Under this section, the right of the holders of a majority 
of shares represented at a meeting to adjourn the meeting has been made 
subject to contrary provision in the articles or the regulations, instead of 
being independent of the articles or the regulations. 

Section 1701.52. Special voting requirements for shareholders. 

This section is based on old section 1701.55, with no substantive 
change. 

Section 1701.53. Vote of shareholders required for recission. 

This section is based on old section 1701.56, with no substantive 
change. 

Section 1701.54. Action by shareholders or directors without a 
meeting. 

This section is based on old section 1701.52, but there has been a 
change to permit the directors, as well as the shareholders, to take action 
without a meeting by having all of the directors sign a writing or 
writings. This change is the result of a long-standing demand from 
small corporations and practicing attorneys. Although the section is now 
preceded by reference to contrary provisions in the articles or the regu- 
lations, the draftsman of this section had in mind a corporation the share- 
holders of which desired that the shareholders or the directors take action 
as a group at a meeting and the introductory clause was not intended to 
permit shareholders to provide in the articles or the regulations that action 
could be taken without a meeting by the shareholders or directors upon 
the written approval of less than all of the shareholders or directors. 
Support for this interpretation of the introductory clause is found in 
comparable section 1702.25 of the new Ohio Non-Profit Corporation 
Law. 

Section 1701.55. Election of directors; cumulative voting. 

This section is based on old section 1701.58, with one minor change. 
This section increases from 24 hours to 48 hours the period of notice 
required to be given by a shareholder if he intends to vote cumulatively, 
so long as the corporation shall have given at least ten days notice of the 
meeting. 

Section 1701.56. Number and qualifications of directors. 

This section is based on old section 1701.68 and on a portion of 
old section 1701.63, with no substantive change. 

Section 1701.57. Term and classification of directors. 

This section is based on old section 1701.64, with one major change. 
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This section now provides that the number of directors in a given class 
may not be less than three. This assures that shareholders holding shares 
sufficient to entitle them to elect one of three directors may not be deprived 
of their voting power through the classification of a three-man board into 
classes of one or two directors only. 

Section 1701.58. Removal of directors and filling vacancies. 

This section is based on old section 1701.65, with two minor 
changes. 

1. In division (A) it is made clear that a director may present a 
resignation in which the effective date is specified, so that no acceptance 
of the resignation is necessary. 

2. In division (D) a defect in the old law has been removed and 
it is made clear that directors may be removed only by the shareholders 
who are entitled to elect the successors. There are situations in which 
holders of preferred shares may elect all or certain of the directors, 
but this right may cease when arrearages in dividends are made up or 
when the preferred stock is redeemed. In such a situation, this section 
now clearly states that removal of directors may be made by the share- 
holders who possess the voting power to elect successor directors. 

Section 1701.59. Authority of directors; bylaws. 

This section is based on old section 1701.70 and on a portion of old 
section 1701.63, with no substantive change. 

Section 1701.60. Authority of directors to establish compensation. 

This is an entirely new section designed to overcome some of the 
case law difficulties involved in establishing compensation for officer- 
directors of corporations where a majority of the directors are salaried 
officers or employees. Under this section directors have authority to 
establish reasonable compensation irrespective of any personal interest of 
any of the directors. 

Section 1701.61. Meeting of directors; call, place, and notice. 

This section is based on a portion of old section 1701.66, with one 
minor change. The chairman of the board has been included among 
those authorized to call meetings of directors. 

Section 1701.62. Quorum for directors’ meeting. 

This section is based on old section 1701.67, with one minor change. 
This section now clarifies what constitutes a quorum of the directors for 
the purpose of filling vacancies in the board. 

Section 1701.63. Executive and other committees. 

This section is based on old section 1701.69, with three major 
changes. 

1. This section now provides that no board committee may have 
fewer than three members. 

2. Under division (B) of this section, the directors are expressly 
authorized to appoint alternate committee members. 

3. Contrary to the old provision which called for a definition by 
the directors of the extent of the powers delegated to a committee, this 
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section now implies that all authority of the directors may be exercised 
by an executive committee unless expressly restricted by the regulations or 
orders.of the directors, with the sole exception that a committee may not 
be authorized to fill vacancies among the directors or among the members 
of any committee. 

Section 1701.64. Officers; authority and removal. 

This section is based on old section 1701.71, with the addition of a 
new sentence in paragraph (B)(2) to provide expressly that an officer 
acquires no contract rights entitling him to continue in office merely be- 
cause the articles or the regulations carry a general provision to the effect 
that officers shall be elected to serve until the next organization meeting 
of the directors and until their successors are elected. 

Section 1701.65. Corporate mortgages. 

This section is based on old section 1701.81, with no substantive 
change. 

Section 1701.66. Recording public utility mortgages. 

This section is based on old section 1701.82, with a minor change 
to provide for the inclusion within the provisions of this section of trolley 
bus transportation systems and municipally owned airports and other 
utilities, 

Section 1701.67. Facsmile signatures on debt instruments. 

This is an entirely new section to facilitate the execution and de- 
livery of bonds and debentures, through permitting the use of fascimile 
signatures when the instrument is countersigned by an incorporated 
trustee. This provision is similar to the provision in section 1701.24 per- 
mitting the use of facsimile signatures on stock certificates countersigned 
by an incorporated transfer agent or registrar. 

Section 1701.68. Usury. 

This section is based on old section 1701.85, with no substantive 
change. 

Section 1701.69. Amendments to articles. 

This section is based on a portion of old section 1701.17, with two 
major changes. / 

1. In paragraph (B)(8) recognition has been taken of the new 
concept of stated capital of par value shares. Under this concept, an 
amendment to the articles which has the effect of reducing the par value 
of each outstanding share with par value does not necessarily result in a 
reduction of stated capital; similarly, a change of a no par share into a 
par value share with par value less than the stated capital represented by 
the no par share so changed does not necessarily result in a reduction of 
stated capital. Under paragraph (B)(8), provision is made for action 
by the shareholders, through the amendment route, to increase or reduce 
stated capital consistent with the provisions of section 1701.30. Provision 
is made in section 1701.71 for the vote by shareholders of every class 
on an amendment which provides for the reduction of stated capital. 
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2. A new provision is found in paragraph (B)(10) authorizing 
the change of a business corporation into a non-profit corporation through 
the adoption of an amendment. 

Section 1701.70. Adoption of amendments by incorporators or 
directors. 

This section is based on a portion of old section 1701.18, with one 
minor change. Old section 1701.18 permitted the directors to adopt an 
amendment to reduce the authorized number of shares or to eliminate any 
reference to shares of a particular class only when the shares in question 
had been reacquired by the corporation and when the articles required 
that the shares be cancelled or prohibited their being reissued. Paragraph 
(B)(3) of the new section authorizes the adoption of such an amend- 
ment by directors on any reacquisition of shares, even though the articles 
do not require that the shares be cancelled. 

Section 1701.71. Adoption of amendments by shareholders. 

This section is based on a portion of old section 1701.18, with three 
major changes. 

1. Any amendment which has the effect of reducing the stated 
capital of the corporation requires a vote by the holders of shares of 
every class. This change accords with the reduction of stated capital 
provision found in section 1701.31. 

2. A new provision is found in paragraph (B)(7) to permit the 
adoption of a general amendment pursuant to which future amendments 
may be adopted changing the purposes of the corporation. If such action 
is taken, however, a vote by holders of shares of every class is required. 

3. Under paragraph (B)(8) the holders of shares of every class 
have the right to vote upon an amendment changing a business corpo- 
ration into a non-profit corporation. In addition to this new provision, 
division (C) outlines the contents of such an amendment. It will be 
noted that a business corporation formed on or after June 9, 1927, must 
cancel its outstanding shares. This date has long been established as the 
date after which newly formed non-profit corporations may not provide 
for the issuance of shares. 

Section 1701.72. Amended articles. 

This section is based on a portion of old section 1701.18, with two 
changes. 

1. The requirement of the old section that amended articles must 
set forth the amount of stated capital of the corporation at the time of the 
adoption of the amendment has been eliminated as unnecessary. 

2. Division (D) is a new division to enumerate the contents of 
amended articles effecting the change of a business corporation into a 
non-profit corporation. 

Section 1701.73. Signing and filing amendments. 

This section is based on a portion of old section 1701.18, with no 
substantive change. 

Section 1701.74. Shareholders dissenting from certain amendments. 
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This section is based on a portion of old section 1701.17, with two 
additions. 

1. Paragraph (C)(2) is new and provides that an amendment au- 
thorizing subsequent changes in the purposes of a corporation gives rise to 
dissenting shareholder action. This addition is in line with the addition 
made in section 1701.71 and eliminates the old provision which em- 
phasized the necessity of inserting in the original articles, rather than in 
an amendment, the reservation of the right to change the purposes of the 
corporation, 

2. Division (D) is a new provision, providing that every share- 
holder who is opposed to the change of a business corporation into a non- 
profit corporation may dissent. 

Section 1701.75. Judicial reorganization of corporation. 

This section is based on old section 1701.19, with two major 
changes. 

1. The provisions in old section 1701.19 respecting voluntary, non- 
judicial reorganizations have been eliminated, as all matters provided for 
in those provisions may be effected by the directors, the shareholders, or 
both pursuant to other sections of this chapter. 

2. This section has been expanded so as to apply not only to judicial 
reorganizations under the Federal Bankruptcy Act, but to reorganizations 
under any federal reorganization statute. 

Section 1701.76. Sale or other disposition of entire assets. 

This section is based on old sections 1701.74 and 1701.75, with 
two minor changes. 

1. A new sentence at the end of division (A) requires that the 
notice sent to shareholders be accompanied by a copy or summary of the 
terms of the proposed sale or other transaction. 

2. Under division (B) of this section it is clearly provided that the 
shareholders, at the same meeting as that at which they authorize the 
sale, may expressly authorize the directors to abandon the sale. 

In addition, the provision for the limitation of the period of time 
within which action may be taken to set aside such a sale has been trans- 
ferred from a separate section to this section, so as to bring the limitation 
provision directly to the attention of persons carrying out a sale or other 
disposition involving the shareholder vote required by this section, 

Section 1701.77. Judicial sale of assets. 

This section is based on old section 1702.27, with no substantive 
change. 

Section 1701.78. Procedure for merger or consolidation of domestic 
corporations. Section 1701.79. Adoption of agreement of merger or 
consolidation of domestic corporations by shareholders. Section 1701.80. 


Filing of agreement of merger or consolidation of domestic corporations 
and effective date. Section 1701.81. Effect of merger or consolidation 
of domestic corporations, Section 1701.82. Procedure for merger or 
consolidation of domestic and foreign corporations. Section 1701.83. 
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Effective date and effect of merger or consolidation of domestic and 
foreign corporations. Section 1701.84. Merger of subsidiary into parent. 

New sections 1701.78 through 1701.84 are based on old sections 
1701.76 through 1701.79. In addition to providing for a more system- 
atic arrangement of material, there are seven major changes in the new 
sections. 

1. Under paragraph (B)(10) of section 1701.78, the agreement 
of merger or consolidation must provide for or authorize the adoption of 
regulations. 

2. Under paragraph (C)(5) of section 1701.78, there may be in- 
serted in the agreement of merger or consolidation a provision conferring 
upon the directors of one or more of the constituent corporations the 
power to abandon the merger or consolidation. 

3. Division (A) of section 1701.79 carries the new requirement 
that the notice sent to shareholders be accompanied by a copy or a sum- 
mary of the agreement of merger or consolidation. 

4. New material has been inserted in division (B) of section 
1701.79, comparable to the material found in the old and new amend- 
ment sections, to preserve to holders of shares of a particular class the 
same voting rights which they would enjoy if changes proposed to be 
effected through a merger or consolidation were effected through an 
amendment to the articles. 

5. The old requirement that the agreement of merger or consoli- 
dation be acknowledged has been eliminated and the form of instrument 
required to be filed in this state is materially simplified. 

6. In contrast with the old provision that shareholders were entitled 
to dissent only if substantially prejudiced by the merger or consolidation, 
the new sections give to every shareholder the right to dissent. 

7. Section 1701.84 is a new section, to authorize the merger of a 
wholly owned subsidiary into its corporate parent without the necessity 
of a vote by the holders of shares of the parent. A merger under this 
section gives rise to no dissenting shareholder rights. 

Section 1701.85. Rights of and proceedings concerning dissenting 
shareholders, 

This section is based on old section 1701.80, with 12 major changes. 

1. The introductory phrase of the old section, “Unless the articles 
of incorporation otherwise provide”, has been eliminated so as to forestall 
any possibility that dissenting shareholder rights may be eliminated or 
reduced through the insertion of special provisions in the articles. 

2. A shareholder, in order to be entitled to invoke his appraisal 
right, must be a holder of record as of the record date fixed for the giving 
of notice of the meeting. 

3. In elaboration of the above change, this section is further 
changed to confine the dissenting right to those shares which were held 
by the dissenter on the record date. This change is designed to preclude 
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a subsequent purchase by such shareholder of shares for speculative 
purposes, 

4. The time within which the dissenter must make his demand has 
been changed to provide that each demand must be made by the later of 
the 30) days after the giving of notice of the meeting or 10 days after the 
taking of the vote. 

5. A new provision permits the corporation to request that the dis- 
senting shareholder deliver his certificates so that an appropriate legend 
may be endorsed thereon. This change is designed to earmark those cer- 
tificates which have come to represent merely an unliquidated monetary 
claim against the corporation. 

6. The old section required that the counteroffer by the corporation 
be made within ten day after the receipt of the particular demand. Under 
the new section, all counteroffers may be made at the same time, as the 
counteroffer may now be made at any time within ten days after the 
expiration of the period within which original demands may be made. 

7. If it is necessary for the shareholder or the corporation to go to 
court, the court action must be commenced within three months instead 
of six months. The new section expressly provides that no answer to the 
petition filed by the corporation or the shareholder is required. 

8. The old law provided for interest on the judgment at 6% per 
annum. The new section permits the court to fix the rate of interest and, 
presumably, such rate would be more commensurate with the rate of 
return on the shares with respect to which the dissent was made. 

9. The new section contains a new definition of “fair cash value’, 
namely the “amount which a willing seller, under no compulsion to sell, 
would be willing to accept and a willing buyer, under no compulsion to 
purchase, would be willing to pay”. It is thought that this definition will 
furnish a clearer test of “fair cash value” than the “intrinsic value test” 
established by the Ohio Supreme Court. 

10. The new section also provides that the amount demanded by 
the dissenting shareholder shall in all events be the maximum amount he 
may receive through the dissent route. 

11. A new provision is inserted to the effect that the failure of a 
dissenting shareholder to surrender his certificate upon request, for en- 
dorsement as above noted, permits the corporation to treat such share- 
holder’s dissenting right as terminated. 

12. Provision is made in this section to provide expressly for the 
termination of the obligation of the corporation to pay fair cash value in 
the event the corporation is enjoined from effecting the particular corpo- 
rate transaction giving rise to the dissenting shareholder’s right. Similarly, 
express provision is made to the effect that the right of the dissenting share- 
holder terminates in the event the particular corporate transaction is 
abandoned. 


Section 1701.86. Voluntary dissolution. 
This section is based on old sections 1701.86 and 1701.88 and on 
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a portion of old section 1701.87, with no substantive change. 

Section 1701.87. Notice of voluntary dissolution. 

This section is based on old section 1701.89, with no substantive 
change; however, the old requirement that notice of dissolution be given 
by mail to all shareholders has been eliminated as unnecessary. 

Section 1701.88. Effect of voluntary dissolution and authority and 
duties of directors during winding up. 

This section is based on old sections 1701.90, 1701.91, and 1702.02 
and on portions of old sections 1701.87 and 1701.92, with no substantive 
change. 

Section 1701.89. Jurisdiction of court over winding up of affairs 
of voluntarily dissolved corporation. 

This section is based on old section 1701.93 and on a portion of old 
section 1702.03, with no substantive change. 

Section 1701.90. Receiver for winding up affairs of corporation, 

This section is based on old section 1701.98, with no substantive 
change. 

Section 1701.91. Judicial dissolution. 

This section is based on old sections 1701.94, 1701.95, 1701.96, 
1701.97, and 1702.01 and on a portion of old section 1702.03, with no 
substantive change. 

Section 1701.92. Certified copies as evidence. 

This section is based on old sections 1702.24 and 1702.25, with 
no substantive change. 

Section 1701.93. False statement or entry. 

This section is based on old section 1702.28, with no substantive 
change. 

Section 1701.94. Forfeiture for failure to maintain or furnish 
certain records. 

This section is based on old sections 1702.35 and 1702.36, with one 
major change. The provision in old section 1702.35 imposing a penalty 
for failure to do any act required by the chapter in addition to five 
enumerated acts was deleted because of the lack of definiteness. Improper 
refusal to permit an inspection of books and records is still not included 
in the enumerated acts. 


Section 1701.95. Liability of directors and shareholders. 

This section is based on old sections 1702.29, 1702.30, 1702.31, 
and 1702.32 and on a portion of old section 1701.92, with two minor 
changes. 

1. The two-year limitation on actions against directors for making 
loans to officers, directors, or shareholders has been eliminated, with the 
thought that directors who make unauthorized loans should remain liable 
until the loan is paid, 

2. Provision is made in the new section to assure that a director 
who dissents from a particular action may make his dissent a matter of 
record. 
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Section 1701.96. Prohibition agaist false reports. 

This section is based on old section 1702.33, with no substantive 
change. 

Section 1701.97. Prohibition against exercise of corporate authority. 

This section is based on old section 1702.34, with no substantive 
change. 

Section 1701.98. Applicability of chapter. 

This section is based on old sections 1701.03, 1702.38, and 1702.39, 
with one minor change. Division (B) consists of a reinstatement of 
material formerly found in the first paragraph of old General Code 
Section 8623-132, making it clear that special provisions in the Revised 
Code relating to designated classes of corporations govern to the exclusion 
of the provisions in Chapter 1701 on the same subject, unless it appears 
that the special provision is cumulative, in which case both provisions apply. 

Section 1701.99. Penalties. 

This section is based on old section 1702.99, with no substantive 
change. 

Sections deleted from old Chapter 1701. 

Old sections 1701.25 (“Shares to be equal.”), 1701.32 (“Share- 
holders’ liability to creditors.”), 1701.45 (“Distribution of excess 
assets.” ), 1701.84 (“Conferring voting power on _ bondholders”.), 
1702.04 (“Record of proceedings.”), 1702.40 (“Building companies.” ), 
1702.41 (“Old real estate corporations may have perpetual succession.” ), 
and 1702.43 (“Rights of the state.”) have all been excluded from re- 
vised Chapter 1701, because these old sections were considered to be 
either unnecessary or obsolete. 

x * OK 
Outo Non-Prorir Corporation Law 

Amended House Bill 70 has made a substantial change in the old 
non-profit provisions of Chapters 1701 and 1702 and very little of what 
appeared in the old chapters has been retained in new Chapter 1702. 
Of more importance than a section-by-section comparison with the old 
sections is the recognition that, to the extent possible, each section of 
Chapter 1702 matches a section or group of sections of Chapter 1701. 
The same titles, the same language, and the same phraseology are 
used wherever possible, except that Chapter 1702 refers to “members” 
and “trustees” while Chapter 1701 necessarily refers to “shareholders” 
and “directors”, and except that cumulative voting and dissent rights are 
not applicable to non-profit corporations or their members. In addition, 
the arrangement of sections in Chapter 1702 is exactly the same as the 
arrangement in Chapter 1701. There are only six sections of Chapter 
1702 which do not have counterparts in Chapter 1701. 

The remainder of this portion of this article will be devoted to a 
reference to those sections of Chapter 1702 which represent a material 
departure from old concepts or which contain provisions dissimilar to 
those found in the comparable sections of Chapter 1701. 
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General title of Chapter 1702. 

The Committee has suggested, and it is to be expected, that Chapter 
1702 will carry the unofficial title of the “Ohio Non-Profit Corporation 
Law”. 

Section 1702.01. Definitions. 

This section is a counterpart of section 1701.01, with important 
deviations found only in the definitions of “non-profit corporation”, 
“charitable corporations”, and “member”. The definitions of “non-profit 
corporation” and “charitable corporation” are based on section 501(c) (3) 
of the 1950 Internal Revenue Code and are of importance in that pro- 
visions in other sections of Chapter 1702 prevent the siphoning off of 
assets of a charitable corporation through amendment, merger, or dis- 
solution, The definition of “member” provides for a permitted distinc- 
tion between “voting members” and non-voting members. 

Section 1702.04. Forming a corporation; contents of articles. 

This section represents a departure from old section 1702.06 in that 
the old requirement that incorporators be among the initial members has 
been eliminated. 

Section 1702.10. Organization meeting of incorporators. 

This section represents a departure from old section 1702.08 in 
that the new section permits the incorporators to adopt the initial regula- 
tions. 

Section 1702.11. Adoption, contents, and amendment of regulations. 

In contrast with corresponding section 1701.11, paragraph (A) (4) 
of this new section permits the inclusion in regulations of charitable corpo- 
rations of provisions limiting the right of their members, but not their 
trustees, to examine the books and records. 

Section 1702.12. Authority of corporation. 

In contrast with corresponding section 1701.13, this section would 
permit a non-profit corporation to acquire the control of another corpo- 
ration irrespective of the purposes of the acquiring corporation. This de- 
parture is a recognition of the normal requirement that a non-profit 
corporation invest its funds in any proper manner so that income may be 
made available for its non-profit operations. 

Section 1702.20. Voting rights of members. 

In contrast with corresponding section 1701.44 and the old law, 
voting by mail is expressly authorized under this section. 

Section 1702.25. Action by members or trustees without a meeting. 

In contrast with corresponding section 1701.54, this section au- 
thorizes the inclusion in the articles or the regulations of a non-profit 
corporation of a provision permitting action without a meeting by less 
than all of the members, 

Section 1702.27. Number and qualifications of trustees. 

This section eliminates the old requirement that at least one of the 
trustees be a resident of Ohio. Similarly, this section eliminates the old 
requirement that each trustee be a member of the non-profit corporation. 
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Finally, this section now recognizes the possibility of having ex officio 
trustees who would not be counted for quorum or other purposes. 

Section 1702.28. Term and classification of trustees. 

In contrast with the old provisions, the term of office of trustees is 
not limited by statute. 

Section 1702.30. Authority of trustees; bylaws. 

The only important change from the old law is found in a recog- 
nition in this section of the possible delegation of authority to a national 
association of which the Ohio non-profit corporation is a member or 
associate. 

Section 1702.36. Corporate mortgages. 

This section is an exact counterpart of new section 1701.65 and 
represents an important departure from old section 1702.22 in that the 
vote by members is no longer required on the mortgaging of property 
and, in addition, no court authorization under Revised Code section 
1715.39 is required. 

Section 1702.38. Amendments to articles. 

This section follows the general form of the amendment sections of 
Chapter 1701, except that the vote of members required to adopt an 
amendment, in the absence of other provisions in the articles or the regu- 
lations, continues to be merely the affirmative vote of a majority of 
the voting members present if a quorum is present. This voting provision 
is also retained in sections 1702.39, 1702.41, and 1702.47 relating to the 
sale of substantially all the assets, merger, and dissolution, 

Section 1702.39. Sale or other disposition of assets. 

This section and section 1702.36 are similar in that they both elimi- 
nate the old statutory requirement that court authority be obtained under 
Revised Code section 1715.39 upon the sale or the disposition of sub- 
stantially all of the assets, 

Section 1702.45. Procedure for merger or consolidation of domestic 
and foreign corporations. 

This section is a counterpart of section 1701.82 and represents a 
departure from the old non-profit provisions which did not permit a 
merger or consolidation into or with foreign corporations. 


% * * ok * 


New section 1703.041 and 2307.311 


New section 1703.041, entitled “Statutory agent.”, has been in- 
serted for the sole purpose of enabling foreign corporations to designate 
either a natural person or a corporation as its statutory agent in Ohio. 

New section 2307.311, entitled “Derivative suits.”, is an entirely 
new section for Ohio and is influenced by the federal rules of civil 
procedure. The principal reason for the insertion of this section is to 
furnish a statutory basis for derivative shareholder actions, The statutory 
provision adopted has the effect of excluding from those authorized to 
bring such suits persons who have become owners of shares subsequent to 
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the time of the alleged illegal or improper corporate action, On the other 
hand, the new section permits the bringing of such suits by an equitable 
owner as well as by a legal owner, and a person who receives his shares 
by family gift after the time of the action complained of may also bring 
suit. 

The new section specifically requires that the plaintiff allege his 
efforts to secure action from the directors and the reasons for failure to 
obtain the action or the reasons for not making the effort. Nothing is said 
in the new section respecting the necessity of the plaintiff’s alleging his 
efforts to secure action from the shareholders, although the Committee 
Comment emphasizes that the absence of any requirement of a demand 
upon the shareholders was intentional. In this connection, attention must 
necessarily be directed to the decision of the Ohio Supreme Court in 
Claman v. Robertson, 164 Ohio St. 61 (1955), decided on July 20, 
1955, and to paragraph two of the syllabus, It will be noted that the 
date of this decision followed the action of the legislature in adopting 
new section 2307.311 but preceded the effective date of the section, 
namely January 2, 1956, and preceded the effective date of Amended 
House Bill 70. Any person intending to make use of this new section 
will want to examine the recent Supreme Court decision with particular 
care. 

* * * * * 

Paraphrasing the expectations of the Ohio State Bar Association 
Corporation Law Committee, as recorded in the concluding paragraph of 
the introductory Committee Comment in The Ohio Bar of January 10, 
1955, the author believes that the enactment of Amended House Bill 70 
provides Ohio with modern corporation laws which are particularly 
complete, which protect the general, public interest, and which meet 
the business needs of this state. 








HOSPITALIZATION OF TUBERCULOSIS PATIENTS 


Vincent E, De FEtice* anp Dr. RALPH E. Dwork** 


Whereas a great majority of persons afflicted with tuberculosis have 
willingly entered a hospital for care and treatment of this disease, public 
health administrators have been faced with the growing problem of 
isolating individuals with tuberculosis in a communicable stage who have 
refused to enter a hospital or once they have entered a hospital have ab- 
sented themselves from the hospital against the advice of the medical 
superintendent. Records reveal that individuals have absented themselves 
from hospitals against medical advice as many as eight times. For reasons 
immediately stated, these individuals have come to be known as recalci- 
trant patients. Many of these persons are alcoholics; some are psychotics; 
and some are just maladjusted enough to ignore their own best interests 
and those of the community. 

In past years, due to the limited number of hospital beds, efforts 
were concentrated on hospitalizing those persons who were willing and 
eager to accept care and treatment. As better and earlier case finding 
methods were being developed, and efficacious drugs were being received 
and more aggressive surgery became available, hospital beds becarne more 
available. Fewer people are dying of tuberculosis year by year. The 
decrease in tuberculosis cases in the community has, however, not kept 
pace. 

One reason for this continuation has been the inability to control 
tuberculosis recalcitrants as they made their way through a community 
from broadcasting tubercle bacilli. Here was a method by which the 
disease was being perpetuated, Public health administrators had the know- 
ledge to control the spread of this disease as it pertained to the recalcitrant 
patients, but had no legal mechanism by which to do it. 

This problem is not peculiar to Ohio, but rather is one that is 
confronting public health administrators in all segments of our nation. 
The states of Florida, California, Kentucky, Michigan, Georgia and 
Washington have enacted legislation similar to the law passed by the 
101st General Assembly of Ohio aimed to control the spread of tuber- 
culosis by the recalcitrant patient. 

In Ohio, the board of health of a city or general health district, 
upon the recommendation of the health commissioner, has had the au- 
thority to order removed to a municipal, county, or district tuberculosis 
hospital, any person suffering from pulmonary tuberculosis, when in the 
opinion of the board such person is a menace to the public health and 
cannot receive suitable care and treatment at home.’ Whereas this au- 
thority has been exercised by boards of health, a program of this nature 





*Member, Ohio Bar and Chief, Legal Division, Ohio Department of Health. 
**Director, Ohio Department of Health. 
1 Ohio Revised Code, Section 339.40. 
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was not effective if the hospitalized individual absented himself from the 
hospital against medical advice, The Ohio Sanitary Code promulgated 
by the Public Health Council contains provision for the isolation of per- 
sons having tuberculosis and further provides that the patient shall remain 
in isolation as long as tubercle bacilli are being discharged by the patient.” 
The Attorney General of Ohio has ruled that any person suffering from 
pulmonary tuberculosis in such an active stage that he is discharging 
tubercle bacilli, who neglects or refuses to isolate himself as required 
by the Ohio Sanitary Code, can be prosecuted for said violation by a local 
authority, and if found guilty, penalized. He pointed out, that if imprison- 
ment is a part of the penalty, the infected person should be imprisoned 
in such a place and under circumstances as would prevent the direct or 
indirect conveyance of the infectious agents to susceptible persons.* Due 
to the lack of proper isolation facilities, many areas have not been in a 
position to enforce this type of program. 

Recognizing the ineffectiveness of Section 339.40 of the Ohio 
Revised Code and recognizing the non-existence of facilities permitting 
satisfactory enforcement of the Ohio Sanitary Code, the 1(01st General 
Assembly enacted Amended House Bill 127, which became effective 
August 5, 1955. The law is intended to be protective rather than 
vindictive, preventive rather than punitive. 

The recent enactment authorized the Ohio Department of Health 
to construct, buy, lease, or contract for such a facility as may be necessary 
to carry out the provisions of the law, and further authorized departments 
of state and the political.subdivisions of the state to contract with the 
department of health for such facilities. A facility for the purposes of 
the law means structures and equipment kept, used, maintained, or con- 
tracted for by the department of health for the purpose of housing persons 
with communicable tuberculosis who have been ordered removed pursuant 


to Section 339.52 of the Ohio Revised Code.° 


The board of health of a city or a general health district, upon the 
recommendation of the health commissioner of the city or general health 
district, may apply to the probate court of the county in which the person 
resides or may be found, for an order to remove to a state tuberculosis 
facility, any person suffering from tuberculosis in a communicable stage 
who has refused to enter, or absents himself from any tuberculosis hospital 
against the medical advice of the medical superintendent, when in the 
opinion of the board of health such person is a menace to public health.® 
Such application shall also state the names of witnesses by which the facts 
alleged therein may be proved, at least one of whom shall be a doctor of 





2 Ohio Sanitary Code, Regulation 16-1. 
31951 Attorney General Opinion 412. 
4 Ohio Revised Code, Section 339.64. 
5 Ohio Revised Code, Section 339.50. 
6 Ohio Revised Code, Section 339.52. 
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medicine.’ Evidence of tuberculosis in a communicable stage shall be 
based on one or both of two methods—chest X-ray findings interpreted 
as active tuberculosis by competent medical authority; and/or a laboratory 
report of sputum or other body fluid, secretion or excretion found to 
contain tubercle bacilli.” 

A copy of the application, together with summons stating time and 
place of hearing shall be served upon the person three days prior to the 
time of hearing. The hearing shall be held in the probate court; how- 
ever, for good cause shown, the court may in the order setting the time 
for the hearing direct the hearing to be held in such other place in the 
county as candidates may require.” 

If, upon hearing, the probate court shall find the essential allegations 
of the application true, the said court shall enter a commitment order 
committing the person to a facility. If the court shall not so find, the ap- 
plication is dismissed and the person discharged.'® No person committed by 
virtue of this recently enacted legislation shall be required to submit to 
medical or surgical treatment in the facility to which he is committed 
without his written consent, or, if incompetent, without the written 
consent of his next of kin, or, if a minor, without the written consent of 
his legal or appointed guardian." 

Anytime after ninety days any patient committed to a facility by 
virtue of law may apply to the probate court of the county in which 
commitment order was entered to order his release for the reason that he 
is no longer suffering from tuberculosis in a communicable stage, and he, 
therefore, is no longer a menace to public health. If the court determines 
upon the hearing that the person committed is no longer a menace to 
public health by reason of his tuberculosis condition, the probate court 
shall enter an order releasing the person from his commitment and di- 
recting his discharge; if the probate court shall not so determine, it shall 
enter an order dismissing the application for release and remand the pa- 
tient to the facility to which he was committed.’ The legislature enacted 
an additional provision relative to the discharge of a patient. When the 
director of health determines that the person committed is no longer a 
menace to public health by reason of his tuberculous condition, and so 
certifies to the probate court, the court shall enter an order releasing the 
person from his commitment and directing his discharge." 

In the event that a person committed to a facility is in need of 
services not available at the facility, but available elsewhere, and when it 
is in the best interest of the person, the director of health may authorize 








7 Ohio Revised Code, Section 339.53. 
8 Ohio Revised Code, Section 339.51. 
® Ohio Revised Code, Section 339.54. 
10 Ohio Revised Code, Section 339.55. 
11 Ohio Revised Code, Section 339.56. 
12 Ohio Revised Code, Section 339.58. 
13 Ohio Revised Code, Section 339.59. 











1956] T.B. HOSPITALIZATION 495 


the temporary transfer of the patient from the facility to which he was 
committed to another state, county, district, or municipal tuberculosis 
hospital, or to another hospital approved by the department of health. 
Upon the conclusion of any diagnosis, care, and treatment, the person 
shall be returned to the facility to which he was originally committed.** 

The expenses of removal of any person to a facility and of the 
care, treatment, and maintenance therein shall be borne by the county 
from which such person was committed. These expenses shall be paid 
from the general fund appropriations of the county or from funds derived 
from special levies, The county shall receive a subsidy from the state of 
one dollar and twenty-five cents per patient per day.’ 

The preceding statements constitute the basic provisions of the law, 
commonly referred to as the Recalcitrant Tuberculosis Law, enacted to 
protect society and based upon the legal principle that liberty implies ab- 
sence from arbitrary restraint, not immunity from reasonable regulations 
imposed in the interest of society. 





14 Ohio Revised Code, Section 339.60. 
15 Ohio Revised Code, Section 339.63. 











LEGATEES BEHIND THE IRON CURTAIN 


Cart H. Futpa* 


House Bill No. 638, which was signed by the Governor on July 6, 
1955, added to the chapter of the Revised Code which deals with the 
powers of executors and administrators of estates the following new 
sections: 

$2113.81. Where it appears that a legatee or a distributee, or 

a beneficiary of a trust not residing within the United States 

or its territories will not have the benefit or use or control of 

the money or other property due him from an estate, because 

of circumstances prevailing at the place of residence of such 

legatee, distributee, or a beneficiary of a trust, the probate court 

may direct that such money be paid into the county treasury to 

be held in trust or the probate court may direct that such money 

or other property be delivered to a trustee which trustee shall 

have the same powers and duties provided in Section 2119.03 

of the Revised Code for such legatee, beneficiary of a trust or 

such persons who may thereafter be entitled thereto . . . 

$2113.82. When a person entitled to money or other property 

invested or turned into the county treasurer or to a trustee 

under Section 2113.81 of the Revised Code satisfies the probate 
court of his right to receive it, the court shall order the county 
treasurer or the trustee to pay it over to such person. 

This statute was the result of uncertainty whether legatees or 
distributees of an Ohio estate living in countries behind the Iron 
Curtain would be permitted to receive funds from this country, or 
whether such funds would be confiscated by their Governments. It was 
designed to enable the probate judges in this state to prevent such confis- 
cation by depositing these funds in escrow until such time as the bene- 
ficiary would be in a position to enjoy their use, It is not a novelty. In 
fact, its enactment was inspired by a similiar New York statute which 
was adopted in 1939 upon the recommendation of the Executive Com- 
mittee of the Surrogates’ Association of that state.’ That statute has been 
frequently applied by the New York Courts; hence, a brief survey of 
the New York cases may be helpful. 

Since the New York statute was enacted a few months before the 
outbreak of World War II in Europe, it was invoked in some cases which 
are no longer of current interest. For instance, it was held that a power 
of attorney to the German Consul in New York City, executed in 
Germany in October 1938 by persons of the “Jewish race” was not 
sufficient to authorize payment to the Consul; the court found that, due 





*Professor of Law, The Ohio State University College of Law. Acknowl- 
edgments are due to Mr. William Arthur, of the Ohio Bar, for aid in assembling 
materials for this note. 

1Section 269, New York Surrogate’s Court Act, as amended by L. 1939, 


ch. 343. 
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to the official program of racial persecutions carried out by the Nazi 
Government the money would be subject to confiscation if turned over 
to the German Consul or his attorney.” Subsequently, similar rulings 
were handed down with respect to applications by foreign Consuls on be- 
half of their nationals who resided in countries occupied by Germany.* 


These cases are now a matter of history. However, it is significant 
that within a few months after its enactment the New York statute was 
applied to distributees residing in the Soviet Union. In November 1939, 
the Surrogate of Kings County, in Matter of Landaw’s Estate,‘ directed 
payment of the money into the City Treasury on the ground that “‘it is a 
matter of common knowledge that private ownership of property has been 
abolished in the Soviet Union, with the result that none of its nationals 
there resident are permitted by its laws to have the personal control of any 
property, which is deemed to belong solely to the State.”” The same result 
was reached in February 1940 in a more thorough opinion by Surrogate 
Foley of New York County, in re Bold’s Estate.’ Judge Foley, who was 
generally recognized as the leading authority on the law of estates in 
New York, heard considerable evidence and argument on the crucial 
question whether the distributees in Russia would have the “benefit or use 
or control” of funds which might be sent to them from this country. 
He found that “there is a form of ownership of certain private property 
to a restricted degree in the Soviet Union” which may include clothing, 
household goods, and savings bank deposits.” On the other hand, the right 
of inheritance was confined to descendants of a surviving spouse or to 
those receiving support from the deceased before his death. Moreover, 
Judge Foley indicated that in a totalitarian state one had to look to laws 
in “actual operation.” On that score he was convinced by the testimony 
of two experts with long experience in handling transmission to and 
receipt of funds in Russia; one thought that only the equivalent of $30 
out of a total distributive share of $1500 would be paid to the legatees, 
while the balance would be confiscated; the other estimated that the 
legatees would receive $300, or 20% of what was due to them. 

A complete reversal of these decisions occurred in May, 1945. At 

2In re Weidberg’s Estate, 172 Misc. 524, 15 N.Y.S. 2d 252 (Surr. Ct., Kings 
Co., 1939). However, the same court, in November 1939, saw no reason to deny 
a similar application by the Italian Consul on behalf of an Italian national: 
In re Blasi’s Estate, 172 Misc. 587, 15 N.Y.S. 2d 682. See, also, In re Muckl’s 
Estate, 174 Misc. 35, 19 N.Y.S. 2d 1009 (Surr. Ct., Erie Co., 1940). 

3In re Steiner’s Estate, 172 Misc. 950, 16 N.Y.S. 2d 613 (Surr. Ct., Bronx 
Co., 1939); In re Bamberg’s Estate, 174 Misc. 306, 20 N.Y.S. 2d 619 (Surr. Ct., 
Kings Co., 1940); In re Zalewski’s Estate, 177 Misc. 384, 30 N.Y.S. 2d 658 
(Surr. Ct., Kings Co., 1941); In re Skewry’s Will, 33 N.Y.S. 2d 610 (Surr. Ct., 
Westchester Co., 1942); In re Miller’s Estate, 181 Misc. 88, 45 N.Y.S. 2d 485 
(Surr. Ct., N.Y. Co., 1943); In re Van Dam’s Estate, 43 N.Y.S. 2d 184 (Surr. Ct., 
N.Y. Co., 1943). 

4172 Misc. 651, 16 N.Y.S. 2d 3. 

5173 Misc. 545, 18 N.Y.S. 2d 291. 
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that time the Public Administrator of New York County applied to 
Surrogate Foley for permission to withdraw from the City Treasury 
funds previously deposited to the credit of Soviet citizens and to transmit 
them through their attorney in fact. This permission was granted on two 
grounds: Submission of a formal certificate by the Russian Ambassador 
to the United States that the legatees now have the full benefit of such 
funds, and the promulgation on March 15, 1945 of a new Russian law 
of inheritance which broadened the class of heirs and legatees and the 
types of property subject to inheritance.® 

A third ground for the release of the funds at that time was not 
judicially noticed nor otherwise mentioned: In May 1945, the month 
of Germany’s surrender to the victorious Allies, American-Russian rela- 
tions were at their peak of good will and cooperation; hence, it seemed 
plausible that there would be no interference with the “actual operation” 
of the new inheritance law for the benefit of individuals in Russia who 
inherited money from the United States. 

As everybody knows, subsequent events destroyed this hopeful 
picture. In fact, on February 27, 1951 the Secretary of the Treasury 
made an official determination “that postal, transportation, or banking 
facilities in general or local conditions in Albania, Bulgaria, Communist- 
controlled China, Czechoslovakia, Estonia, Hungary, Latvia, Lithuania, 
Poland, Rumania, the Union of Soviet Socialist Republics, the Russian 
Zone of Occupation of Germany, and the Russian Sector of Occupation 
of Berlin, Germany are such that there is not a reasonable assurance that 
a payee in those areas will actually receive checks or warrants drawn 
against funds of the United States, or agencies and instrumentalities 
thereof, and be able to negotiate the same for full value.”* Although 
this pronouncement by the Secretary, which has not been revoked at the 
time this goes to press, related only to remittances of Government funds, 
it was cited by the New York courts in numerous decisions handed down 
from 1951 to 1954 as requiring deposit with City or County Treasurers 
of the distributive shares of residents of those areas coming to them from 
New York estates;* indeed, the highest court of New York explicitly 








6In re Alexandroft’s Estate, 61 N.Y.S. 2d 866 (Surr. Ct., N.Y. Co., 1945); 
In re Adzericha’s Estate, 61 N.Y.S. 2d 867 (Surr. Ct., N.Y. Co., 1945); In re 
Landau’s Estate, 187 Misc. 925, 66 N.Y.S. 2d 16 (Surr. Ct., Kings Co., 1946). 
See Gsovski: Soviet Civil Law, Vol. I, pp. 633-658 (Michigan Legal Studies, 1948). 

731 C.F.R. §211.3; 16 F.R. 1818, 3479. 

8 Russian residents: In re Best’s Estate, 200 Misc. 332, 107 N.Y.S. 2d 224 
(Surr. Ct., N.Y. Co., 1951); In re Braunstein’s Estate, 114 N.Y.S. 2d 280 (Surr. 
Ct., N.Y. Co., 1952); Russian Zone of Germany: In re Geffen’s Estate, 104 N.Y.S. 
2d 490 (Surr. Ct., Bronx Co., 1951); In re Thomae’s Estate, 105 N.Y.S. 2d 844 
(Surr. Ct., N.Y. Co., 1951); In re Perlinsky’s Estate, 115 N.Y.S. 2d 549 (Surr. Ct., 
Kings Co., 1952): Instrument by distributee in Russian Sector of Berlin assigning 
her share of New York estate to her sisters in Belgium and New York not recog- 
nized in absence of showing that assignment was voluntary and not part of a 
scheme to secure ultimate transmission of funds. To same effect: In re Mark’s 
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approved the inference that the findings of the U. S. Treasury Depart- 
ment applied not only to transmission of public, but also of private 
funds.® 

There is little doubt that these cases will be considered highly per- 
suasive in the interpretation and administration of the Ohio Statute. They 
indicate that this legislation was designed to protect the right of indi- 
viduals who are entitled to receive moneys from a decedent in this 
State; by the same token, they seek to prevent subversion of our local 
inheritance laws through total or partial confiscation by certain foreign 
governments. In administering these statutes state courts will necessarily 
be influenced by findings of federal authorities in the field of foreign 
relations as to conditions prevailing in the countries of the Communist 
world. In any event, the burden of proof that conditions in those areas 
do not require deposit in escrow here is on the applicant, particularly so 
long as the U. S. Treasury declaration quoted above remains in effect. 

Perhaps, modification or revocation of that document in the not too 
distant future may become possible if efforts to increase and normalize 





Estate, 115 N.Y.S. 2d 174 (Surr. Ct., Kings Co., 1952); In re Miller’s Estate, 
115 N.Y.S. 2d 255, 257 (Surr. Ct., Monroe County, 1952): Court requires showing 
that distributees may be able to receive their share. Czechoslovakia: In re Bondy’s 
Estate, 118 N.Y.S. 2d 93 (Surr. Ct., N.Y. Co., 1952); In re Klein’s Estate, 203 
Misc. 762, 123 N.Y.S. 2d 866 (Surr. Ct., Saratoga Co., 1952): Stresses Treasury 
declaration and absence of testimony as to conditions in Czechoslovakia. In re 
Wells’ Estate, 204 Misc. 975, 126 N.Y.S. 2d 441, 447-449, (Surr. Ct. N.Y. Co., 
1953): Held that even if legatees were permitted to receive some money, rate of 
exchange imposed by their governments was confiscatory. Poland: In re Gross- 
man’s Will, 204 Misc. 1066, 126 N.Y.S. 2d 835 (Surr. Ct. Kings Co., 1953): 
Consul Generals of Poland and U.S.S.R. consented to stipulation for deposit with 
City Treasury. Lithuania: In re Lauraiti’s Estate, 134 N.Y.S. 2d 907 (Surr. Ct., 
Kings Co., 1954) ; Hungary: Matter of Braier, 305 N.Y. 148, 157, 111 N.E. 2d 424 
(1953): Statute designed to give effect to will of testator, and to protect property 
of legatees, hence, it is outside scope of Federal law; reliance on Treasury Depart- 
ment declaration by Surrogate approved; blocking of funds in this country by 
Treasury immaterial for purposes of this statute, since blocking may be lifted 
without assurance that distributees will receive the funds. In re Siegler’s Will, 
284 App. Div. 436, 132 N.Y.S. 2d 392 (3rd Dept., 1954): Surrogate not bound in 
these abnormal times to accept certificate from Hungarian Minister to the 
United States that nationals will receive money, when declaration by U. S. Treas- 
ury indicated improbability of check drawn on Government or private account to 
reach Hungarian payees. Chinese Mainland: 107 N.Y.S. 2d 221 (Surr. Ct., N.Y. 
Co., 1951), and In re Wong Hoen’s Estate, 199 Misc. 1119, 107 N.Y.S. 2d 407 
(Surr. Ct., Kings Co., 1951): Application of Consul General of Nationalist China 
for funds of estate denied in absence of proof that Consul would be able to trans- 
mit funds to distributees on mainland and that distributees would retain moneys. 
Estonia: In re Niggol’s Estate, 115 N.Y.S. 2d 557 (Surr. Ct., Suffolk Co., 1952): 
Estonian Consul not permitted to withdraw funds belonging to Estonian nationals 
residing in Estonia. 

9 Matter of Braier, supra, note 8: “Nor may the finding be limited to 
Government checks or notes, for a check drawn on Government funds would be 
no less likely to reach an Hungarian payee than would a draft on any private 
account.” 
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East-West contacts should be successful. Establishment of a reasonable 
rate of currency exchange would, of course, be an indispensable pre- 
requisite for such action.!” 








10 “The official exchange rates between local currency and American dollars 
in Iron Curtain countries is so unrealistic that you would have to be a millionaire 
to travel there on that basis.’”’ Schwartz: Touring Russia, New York Times, Nov. 
13, 1955, x25, discussing the recent removal of passport bans for visits to Russia 
by the U. S. Department of State. 











WRONGFUL DEATH AND PERSONAL INJURIES— 
JOINDER OF CAUSES OF ACTION AND 
COUNTERCLAIMS 


Rospert L. Wius* 


By its enactment of Amended House Bill No. 80, effective Sep- 
tember 22, 1955, the 101st Ohio General Assembly has made important 
changes in the law with respect to the procedure in actions brought by 
administrators and executors for wrongful death and for personal in- 
juries. These changes relate to (1) joinder of causes of action and (2) 
counterclaims. The changes are purely procedural. The bill makes no 
change in the substantive principles applicable to such actions, and does 
not alter the present distinctions between them. The bill does not change 
the law of res judicata applicable to judgments in such actions. The dis- 
cussion of the 1955 legislative changes and their significance will be 
preceded by a statement of the pre-existing law. 


PRE-ExIstING Law 
In Ohio, a cause of action for personal injuries survives the death 


of the victim by virtue of Section 2305.21 of the Ohio Revised Code.' 
Such a cause of action includes the elements of pain and suffering, loss of 
earnings during the lifetime of the injured person, and medical expenses 
incurred by him. After his death, an action upon such a cause of action 
is brought by his personal representative, and the proceeds of any re- 
covery become part of his estate, subject to the claims of his creditors, 
and to the provisions of his will. This cause of action is sometimes re- 
ferred to as the “survivor cause of action.” 

At common law, the next of kin of a deceased person had no cause 
of action for their damages resulting from his death, against the tort- 
feasor who had wrongfully caused his death. In England, the cause of 
action for wrongful death was created by the Fatal Accidents Act of 
1846, usually known as Lord Campbell’s Act.? In Ohio, a cause of 
action for wrongful death is created by Section 2125.01, et seq., Ohio 





*Professor of Law, College of Law, The Ohio State University. 

1 “$2305.21 (11235) Survival of actions. 

In addition to the causes of action which survive at common law, 
causes of action for mesne profits, or injuries to the person or property, 
or for deceit or fraud, also shall survive; and such actions may be 
brought notwithstanding the death of the person entitled or liable 
thereto.” 

At common law, the injured person, during his lifetime, had a cause of 
action for his personal injuries. §2305.21 therefore did not create the cause of 
action; it merely provided for its survival. 

In Am. H. B. No. 80, because of a typographical error, $2309.16 twice in- 
correctly refers to §2505.21 as the survival statute. §2309.05 and 2309.06 correctly 
refer to §2305.21. 

29 & 10 Vict., c. 93. 
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Revised Code.® Procedurally, the action for wrongful death must be 
brought by the personal representative of the decedent, but the action is 
for the exclusive benefit of the surviving spouse, the children, and other 
next of kin of the decedent.* The proceeds of any recovery in an action 
for wrongful death do not become part of the decedent’s estate. There- 
fore, the proceeds are not available to the creditors of the decedent, and 
their distribution is unaffected by the provisions of his will. 

Ohio law has maintained a sharp distinction between the surviving 
cause of action for personal injuries and the cause of action for wrongful 
death. This distinction has been made in several different situations. 

Thus, although an injured person can release his cause of action 
for personal injuries, he cannot release the cause of action of his next 
of kin for his prospective wrongful death.° 

A recovery by a personal representative in an action for personal 
injuries is not a bar to an action for wrongful death against the same 
defendant by the same personal representative.” A judgment in favor of 
the defendant in an action by a personal representative for personal 
injuries is not a bar to an action for wrongful death by the same personal 
representative against the same defendant.’ Likewise, a judgment in 
favor of the defendant in an action brought by the decedent during his 
lifetime for his personal injuries is not a bar to an action by his personal 








3 Thus the wrongful death statute, §2125.01 et seq., differs from the survival 
statute, §2305.21, which merely provides for the survival of the decedent’s cause of 
action for personal injuries. See note 1, supra. §§2309.05, 2309.06 and 2309.16, 
as amended by Am. H. B. No. 80, recognize this distinction between the survival 
statute and the wrongful death statute. 

4“While the machinery of the action in the one case is the same as the 
machinery in the other, the death action is an action given expressly by the 
statute, and the rights which give rise to the two actions are entirely different.” 
May Coal Co. v. Robinette, 120 Ohio St. 110, 115, 165 N.E. 576, 64 A.L.R. 441 
(1929). 

5 Maguire v. Cincinnati Traction Co., 14 O.C.C. (N.S.) 431, 23 O.C.D. 24 
(1911), affirmed without opinion, 87 Ohio St. 511, 102 N.E. 1121 (1913); Phillips 
v. Community Traction Co., 46 Ohio App. 483, 189 N.E. 444 (1933), motion to 
certify overruled, Dec.,13, 1933; Note, “Valid release executed prior to death 
not a bar to wrongful death action in Ohio,” 6 Cin. L. Rev. 212 (1932). 

Pilkington v. Saas, 25 Ohio L. Abs. 663 (1937), recognized the rule, but 
held that a release executed during decedent's lifetime by his mother, who was 
his sole next of kin, constituted a bar to an action for his wrongful death. The 
case is noted in 5 Onto St. L. J. 122 (1938). 

Traci, Law and Logic: Conflict in Ohio’s Wrongful Death Statute, 4 CLEVvE- 
LAND-MARSHALL L. Rev. 38, 53 (1955), states that the Probate Court of Cuyahoga 
County, Ohio, in In Re Minor of Tony Mantarro and Sophia S. Mantarro, 
Guardianship, No. 487485, approved the settlement of an infant beneficiary’s claim 
during the lifetime of the injured person. The author also states that at least one 
court in Ohio has refused to approve such a settlement on the ground that it has 
no authority to do so. 

6 Mahoning Valley Ry. Co. v. Van Alstine, 77 Ohio St. 395, 83 N.E. 601 
(1908). The converse would also be true. 

7 May Coal Co. v. Robinette, supra, note 4. The converse would also be true. 
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representative for his wrongful death against the same defendant.* 

The two-year statute of limitations on a cause of action for per- 
sonal injuries, Section 2305.10, begins to run from the date of the injury, 
whereas Section 2125.02 provides that an action for wrongful death must 
be commenced within two years after the death of the deceased person.® 

The “Dead Man Statute”? apparently prevents the defendant’s 
testifying in an action by a personal representative for personal injuries 
suffered by his decedent,’’ but by its express terms it permits the de- 
fendant to testify in an action for wrongful death. 

On principle, it would seem that statements by a decedent incon- 
sistent with the position of his personal representative should be admissible 
as an admission in an action for his personal injuries by his personal repre- 
sentative, but not in an action for his wrongful death.’* However, it 
would also seem, on principle, that statements of a decedent, of a dis- 
serving nature, should be admissible even in an action for wrongful death, 
as a declaration against interest." 

In an action for wrongful death, brought by the personal repre- 
sentative of a decedent who was killed in a collision between decedent’s 
automobile and that of the defendant, it was held that the defendant 
could not properly assert a counterclaim for his own personal injuries 
sustained in the collision.’ 

8 DeHart, Admx., v. Ohio Fuel Gas Co., 84 Ohio App. 62, 85 N.E. 2d 586 
(1948). 

® Thus, in DeHart, Admx. v. Ohio Fuel Gas. Co., supra, note 8, the decedent 
suffered his injuries on August 4, 1930. He died February 12, 1942. On April 2, 
1942, his administratrix commenced an action for his wrongful death. It was held 
that the action was commenced im time. 

10 “§2317.03 (11495) Cases in which a party shall not testify. A party 
shall not testify when the adverse party is ... an executor or administrator... . 

This section does not apply to actions for causing death. . .” 

11 Cox v. Waltz, 13 Ohio L. Abs. 364 (1932). An administrator sued for 
injuries received by his decedent when she was struck by an automobile being 
operated by the defendant. The decedent died from other causes. It was held that 
the trial court properly excluded the testimony of the defendant, under the Dead 
Man Statute. It is not clear whether the court attached significance to the fact 
that decedent did not die as a result of the accident. 

12 The personal representative is the successor in interest of his decedent 
in an action for personal injuries, but not in an action for wrongful death. 

13Jn Fielder v. Ohio Edison Co., 158 Ohio St. 375, 109 N.E. 2d 855, 35 
A.L.R. 2d 1365 (1952), there is a dictum on p. 387 to the effect that “. . . decla- 
rations against interest by a decedent are admissible in a survivor action, whereas 
they are not so admissible in a wrongful death action.” Presumably by “decla- 
rations against interest’? the court meant “admissions.” 

The distinction between the admissions of a party-opponent and the ex- 
ception to the hearsay rule for declarations against interest is discussed in 
4 Wicmore, Evipence §1049, 5 WicmMore, EvipENce §1455 et seg. (3d ed. 1940). 
An extensive discussion of the Ohio cases may be found in a Comment by Robert 
E. McGinnis, Admissions “Against Interest” in Ohio, 15 Onto St. L.J. 187 (1954). 

14 Epinger, Admx., v. Wade, 142 Ohio St. 460, 52 N.E. 2d 852 (1944). As 
will be pointed out infra, the rule established by this case has been changed by 
Am. H. B. No. 80. 
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A personal representative’s cause of action for personal injuries 
suffered by his decedent could not be joined with a cause of action for the 
wrongful death of the decedent.” 


AMENDMENTS RELATING TO JOINDER OF CAUsES OF ACTION 


The decision in the Fielder case called attention to the question 
of the desirability of the Ohio rule denying the personal representative 
of a decedent the right to join the cause of action for personal injuries 
with the cause of action for wrongful death.’® It is probable that separate 
actions for wrongful death and for personal injuries had frequently been 
tried together by consent,’” and that such causes of action had frequently 
been joined without objection by the defendant. Although a joint trial 
of the two causes of action requires the submission of more complex issues 
to the jury, and may create problems as to admissibility of evidence,’* 
it has two great advantages: (1) the delay and expense of two suits is 
avoided, and (2) the possibility of inconsistent verdicts is reduced. The 
Fielder case made it clear that a defendant could prevent a joint trial of 
the two causes of action by interposing a demurrer for misjoinder of 
causes of action if the plaintiff attempted to join them, or by refusing to 
agree to a joint trial if separate actions had been filed in the same court. 

Legislation permitting joinder of the two causes of action was 
proposed by the Ohio State Bar Association.’® House Bill No. 80, em- 
bodying the proposal, was introduced by Representative Joseph E. Lady 
of Hardin County. It was sponsored in the Senate by Senator Fred L. 
Hoffman of Hamilton County, After passage of the bill by the House, 
an amendment relative to counterclaims, which will be discussed ifra, 
was effected in the Senate. The House subsequently concurred in the 
Senate amendment, and the bill was approved by the Governor. 

The majority opinion in the Fielder case had held that the two 
causes of action could not be joined because both causes of action do not 
affect all the parties to the action as required by Section 11307, Ohio 
General Code, now Ohio Revised Code Section 2309.06. Inasmuch as 





15 Fielder v. Ohio Edison Co., supra, note 13. The Fielder case was noted 
in 15 Onto St. L.J. 88 (1954). As will be pointed out infra, the rule established 
by the Fielder case has been changed by Am. H. B. No. 80. 

16 The dissenting opinion of Weygandt, C.J., in the Fielder case, pointed 
out the desirability of a joint trial of the two causes of action. The dissenting 
opinion of Taft, J., took the position that the interpretation of the joinder statutes 
by the majority was incorrect. The majority opinion was widely criticized in the 
law reviews. 

17 See, e.g., Lopresti v. Community Traction Co., 160 Ohio St. 480, 117 
N.E. 2d 2 (1954). 

18 See supra, text accompanying notes 10-13. 


19 Report of the Judicial Administration and Legal Reform Committee of 
the Ohio State Bar Association, 27 On1o Bar 794, at 800 (October 25, 1954). The 
writer was a member of the subcommittee concerned with this problem. 
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the majority opinion in the Fielder case was based upon Section 2309.06,” 


Amended House Bill No. 80 added a proviso to that Section, to the effect 
that the Section shall not prevent a joinder of a cause of action for 
wrongful death with a cause or causes of action®’ for injuries to the 
person or property, or both, of the decedent.”* 

The amendment of Section 2309.06 probably would have been 
sufficient to accomplish the purpose of the bill, since the decision in the 
Fielder case, as previously indicated, was based upon that Section. The 
majority opinion and the two dissenting opinions in the Fielder case 
apparently assumed that joinder of the two causes of action would have 
been permitted by the basic joinder statute, Section 11306, Ohio General 
Code, now Section 2309.05, Ohio Revised Code, in the absence of the 
requirement in the following section that the causes of action joined must 
affect all the parties to the action.** However, to avoid any possible 
question, the basic joinder statute, Section 2309.05, was amended by the 
addition of a new paragraph “K,” which affirmatively authorizes joinder 
of a cause of action for wrongful death with a cause or causes of action™* 
for injury to the person or property, or both, of the decedent.” 

As a result of the amendment of Sections 2309.05 and 2309.06 by 


20 Ohio Gen. Code Section 11307 provided: 

“The causes of action so united must not require different places of trial, and, 
except as otherwise provided, must affect all the parties to the action.” (Italics 
added.) 

The language of Ohio Rev. Code Section 2309.06, when originally enacted in 1953, 
was the same in substance. 

21 In Ohio, contrary to the-majority rule, injuries to the person and property 
of the plaintiff resulting from the same tortious act of the defendant constitute two 
causes of action. Vasu v. Kohlers, Inc., 145 Ohio St. 321, 61 N.E. 2d 707, 166 
A.L.R. 855 (1945). The language of Am. H. B. No. 80 recognizes and conforms 
to the Ohio rule. 

22 The full text of §2309.06, with the 1955 proviso in italics, is as follows: 

§2309.06. The causes of action united as provided in section 
2309.05 of the Revised Code must not require different places of trial, 
and, except as otherwise provided, must affect all the parties to the 
action; provided, that this section shall not prevent a joinder by an 
executor or administrator of a cause of action for the wrongful death 
of his decedent under sections 2125.01 to 2125.04, inclusive, of the 
Revised Code, with a cause or causes of action for injuries to the 
person or property, or both, of his decedent, surviving under section 
2305.21 of the Revised Code, when both or all of such causes arise out 
of the same wrongful act or acts. 

23 Both the majority opinion and the dissenting opinion of Weygandt, C.J, 
refer to the “same transaction” clause (now paragraph A), and the “transactions 
connected with the same subject for action” clause (now paragraph B). 

24 See note 21, supra. 

25 The full text of paragraph “K” is as follows: 

(K) Claims by an executor or administrator for the wrongful 
death of his decedent under sections 2125.01 to 2125.04, inclusive, 
of the Revised Code, and for injuries to the person or property, or 
both, of his decedent, surviving under section 2305.21 of the Revised 
Code, when both claims arise out of the same wrongful act or acts. 
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Amended House Bill No. 80, it is now permissible for a personal repre- 
sentative of a decedent to join a cause of action for the wrongful death 
of his decedent with a cause or causes of action for personal injury or 
property damage, or both, on behalf of his decedent. It is not mandatory 
that he do so; he may still file separate actions against the defendant 
on the respective causes of action.”* If he files separate actions in the 
same court, and the separate actions are pending at the same time, the 
defendant may now properly move that the actions be consolidated, 
under Section 2309.64," as the causes of action may now be joined. If 
separate actions are filed, and if they are never consolidated, the judg- 
ment in one case will not have the effect of res judicata on the other; 
Amended House Bill No. 80 does not change this principle.?* 

If the personal representative does choose to avail himself of the 
privilege of joinder which is now afforded by Amended House Bill No. 
80, the causes of action should be separately stated and consecutively 
numbered, pursuant to Section 2309.07.” 

As pointed out previously, the defendant may testify in an action 
against him for wrongful death, but probably may not testify in an action 
against him by a personal representative for personal injuries suffered by 
the latter’s decedent. Therefore, since Amended House Bill No. 80 does 
not purport to change the rules of evidence, and does not purport to 
change the nature of the respective causes of action, the defendant’s 
testimony may be admitted as to the wrongful death cause of action, but 
excluded as to the personal injuries cause of action, when the two causes 
of action are tried together. This would necessitate an instruction to the 
jury (at least if requested by the plaintiff) to consider the defendant’s 
testimony only as to the wrongful death cause of action.*? 








26 One possible motive for filing separate actions is that in an action on the 
surviving cause of action for personal injuries, the Dead Man Statute would 
prevent the defendant from testifying. See note 10, supra. 

27 “Ohio Rev. Code Section 2309.64 (11369). Consolidating actions. 

When two or more actions are pending in the same court, on 
motion and notice to the adverse party, the defendant may require 
him to show why they should not be consolidated. If it appears that, 
at the time the motion is made, the actions could have been joined, 
and if the court finds that they ought to be joined, they shall be 
consolidated. (Italics added.) 

28 See text accompanying note 7, supra. 

29 Ohio Rev. Code Section 2309.07 (11308). Each cause to be numbered. 

“When a petition contains more than one cause of action, each 
cause must be separately stated and consecutively numbered.” 

30 Supra, text accompanying note 10. 

31 The effectiveness of such an instruction may be open to question. 

The principle of multiple admissibility of evidence is discussed in 1 WicMorE, 
EviDENCE §13 (3rd ed. 1940). 

A similar problem may arise in the trial of cases in which a counterclaim 
is asserted. This is discussed infra, text accompanying notes 49 and 590. 

Experience under the new procedure may indicate the desirability of amend- 
ing the Dead Man Statute. 
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In most cases, a disserving out-of-court statement by a decedent 
would be admissible as to the personal injuries cause of action as an 
admission, and would also be admissible as to the wrongful death cause 
of action as a declaration against interest.** If an exceptional situation 
should arise in which such a statement is admissible only as to one of the 
two causes of action, a similar instruction to the jury would be necessary. 


Separate forms of verdict should be submitted to the jury on the 
respective causes of action, so that it will be clear how much, if anything, 
was awarded by the jury on each cause of action.** For the same reason, 
the judgment entry should clearly specify the amount of recovery, if any, 
on each cause of action. 

A principal objective of permitting joinder of a cause of action for 
wrongful death and a cause of action for personal injuries suffered by 
the decedent was the avoidance of inconsistent judgments.** It may 
reasonably be anticipated that when the two causes of action are tried 
together, and damages on both causes of action are established, the jury 
will ordinarily make consistent determinations of liability. That is, the 
jury will either find in favor of the plaintiff on both causes of action, 
or find in favor of the defendant on both causes of action. In some cases 
a jury may be justified in finding in favor of the plaintiff on one cause 
of action, and in favor of the defendant on the other cause of action.* 

If, in a particular case in which two such causes of action are being 
tried together, an attorney fears that the jury may make inconsistent 
determinations of liability, and that the evidence does not justify incon- 
sistent determinations, he may consider the use of a special verdict or 
special interrogatories.*® 

It may also be reasonably anticipated that a jury with both causes 
of action (personal injuries and wrongful death) before it will have a 
better understanding of the scope of tne respective causes of action than 
a jury with only one of the causes of action before it. A jury, in an action 
for wrongful death only, may not understand the reason for the absence 
of any mention of medical expenses, loss of earnings, etc. 


32 See text accompanying notes 12 and 13, supra. 

33 The difference between the disposition of the proceeds of an action for 
wrongful death, and the disposition of the proceeds of an action for injury to 
the person or property of the decedent, is discussed supra, text preceding note 2. 

34 See note 7, supra, and accompanying text. 

35 Thus, if only a short period of time elapsed between injury and death, 
and the jury is not convinced that the injured person suffered any pain, it may 
return a verdict in favor of the defendant on the cause of action for personal 
injuries, solely because of the failure of proof of damages on that cause of action. 

If the court has instructed the jury to consider the testimony of the defendant 
only on the wrongful death cause of action, it may be justified for this reason in 
returning a verdict in favor of the defendant on the wrongful death cause of 
action, and in favor of the plaintiff on the personal injuries cause of action. 

36 The decision as to the use of a special verdict or special interrogatories 
often involves a difficult problem of trial tactics. 
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AMENDMENT RELATING TO COUNTERCLAIMS 

As stated previously, the Ohio Supreme Court had held that in an 
action by a personal representative of a decedent for the wrongful death 
of the decedent, the defendant could not properly assert a counterclaim 
against the personal representative for his own personal injuries sustained 
in the same collision.*7 The court gave as its reason that “there is no 
mutuality between the claim of the plaintiff for the wrongful death of 
her decedent and the claim of the defendant for her personal injuries.”** 
The defendant could, of course, bring a separate action as plaintiff 
against the personal representative as defendant. However, the filing 
of such a separate action would result in two lawsuits instead of one. 
Furthermore, inconsistent judgments might result.*® The opinion in the 
Epinger case recognized that in an action by a personal representative 
to recover for personal injuries suffered by his decedent, the defendant 
might properly assert a counterclaim arising out of the transaction set 
forth in the petition as the foundation of the claim of the personal 
representative.*° 

As originally recommended by the Ohio State Bar Association, and 
as introduced and passed by the House, Amended House Bill No. 80 was 
confined solely to the matter of joinder of causes of action, and amended 
only Sections 2309.05 and 2309.06. However, the bill was amended in 
the Senate so that it also amended Section 2309.16, the basic counter- 
claim statute, by the addition of a new third paragraph.*? The new 
paragraph expressly authorizes the defendant in a wrongful death action 
to assert as a counterclaim a cause of action against the estate of the 
decedent arising out of the transaction which is the foundation of 
plaintiff’s wrongful death claim. Thus the new paragraph abrogates the 
rule established by the Epimger case. 








37 Epinger v. Wade, supra, note 14. 

38 Epinger v. Wade, supra, note 14, at page 463. 

39 That is, in an action by a personal representative for the wrongful death 
of his decedent against defendant X, the jury might find that defendant X was 
negligent, and that the decedent was not contributorily negligent, and thus return 
a verdict in favor of the personal representative, whereas in a separate action 
brought by X as plaintiff against the personal representative as defendant, the 
jury might find that the decedent was negligent and that X was not contributorily 
negligent, and thus return a verdict in favor of plaintiff X against the personal 
representative. 

40 “Of course, if plaintiff's action had been one for the benefit of decedent’s 
estate to recover for personal injuries suffered by the decedent in his lifetime, 
there could be little question as to the right of the defendant to assert her counter- 
claim by way of cross-petition in this action. Under such circumstances, there 
would be mutuality of parties as well as mutuality of claims.” Epinger v. Wade, 
supra, note 14, at page 464. 

41 The full text of Section 2309.16, with the paragraph added in 1955 in 
italics, is as follows: 

Sec. 2309.16. A counterclaim is a cause of action existing in 
favor of one or more defendants against one or more plaintiffs or 
one or more defendants, or both, between whom a several judgment 
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In general, the phraseology of the new third paragraph of Section 
2309.16 follows the pattern of the first paragraph, which is the general 
counterclaim provision, However, there is one exception. The third 
paragraph omits the phrase, “or arising out of contract,” which is em- 
ployed in the first paragraph, This phrase was deliberately omitted in the 
bill, as it was thought that undue prejudice might result from the trial 
of an unrelated contract counterclaim in an action for wrongful death. 
Thus a cause of action in favor of the defendant in a wrongful death 
action does not qualify as a proper counterclaim against the personal 
representative simply because it arises out of contract.** 

As is true of counterclaims generally in Ohio practice, the counter- 
claims authorized by the new third paragraph of Section 2309.16 are 
permissive, and not compulsory. That is, a defendant is not required to 
assert his cause of action as a counterclaim, and may instead assert it in 
a subsequent independent action. Ohio has not adopted the concept of 
the compulsory counterclaim, which is embodied in Rule 13 of the 
Federal Rules of Civil Procedure. In Ohio, the only penalty for failure 
to assert a cause of action as a counterclaim is that he cannot recover 
costs in a subsequent independent action on the cause of action.** 








might be had in the action, and arising out of the contract or trans- 
action set forth in the petition as the foundation of the plaintiff's 
claim, or connected with the subject of the action or arising out of 
contract or ascertained by the decision of a court. 

Such counterclaim shall not be limited to the amount claimed by 
the plaintiff or defendant against whom such counterclaim is asserted. 

In an action by an‘executor or administrator upon a cause of 
action for the wrongful death of his decedent under sections 2125.01 
to 2125.04, inclusive, of the Revised Code, or upon a cause of action 
for injuries to the person of his decedent, surviving under section 
2505.21 of the Revised Code, or upon a cause of action for injuries 
to the property of his decedent, surviving under section 2505.21 of 
the Revised Code, or in an action by an executor or administrator in 
which two or more of such causes of action are joined, a defendant 
may assert as a counterclaim a cause of action existing in favor of 
such defendant against such executor or administrator in his capacity 
as representative of the estate of his decedent, and arising out of the 
transaction set forth in the petition as the foundation of the plaintiff's 
claim, or connected with the subject of the action or ascertained by 
the decision of a court. 

42 It may be questioned whether the danger of an unrelated contract counter- 
claim is any greater in a wrongful death action than in any other kind of action. 
Little if any use has been made of the contract provision in the first paragraph. It 
has been in the counterclaim statute since 1947, and no case has come to the writer’s 
attention in which a counterclaim has been based on the contract clause, and 
could not have been asserted as a set-off under the pre-1947 law. The possibility 
that a defendant in an action for wrongful death might have a counterclaim based 
on an unrelated contract seems remote. 

43 Section 2323.40 (11624). Defendant to pay costs. “. . . If a defendant 
omits to set up a counterclaim he cannot recover costs against the plaintiff in any 
subsequent action thereon.” 
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If a defendant in a wrongful death action should fail to assert his 
cause of action for personal injuries as a counterclaim, and should file 
an independent action for his personal injuries against the personal repre- 
sentative in the same court, it is not entirely clear that the court has 
power to order the two actions consolidated. The consolidation statute, 
Section 2309.64,** makes the right to consolidation depend upon whether 
“the actions could have been joined.” This language may be broad 
enough to include the assertion of a counterclaim. If such a separate 
action is filed and if the two actions are never consolidated, a judgment 
in one action will not have the effect of res judicata on the other; 
Amended House Bill No. 80 does not change this principle. 

The effect of Amended House Bill No. 80 upon the use of counter- 
claims in actions by personal representatives for wrongful death and 
personal injuries will be discussed by the use of illustrations based upon 
the following hypothetical set of facts: 

Richard Roe held a note against John Smith, in the 
amount of $1,000.00. Roe also recovered a judgment against 
Smith in the Supreme Court of New York, in the amount of 
$2,500.00. There was no connection between the note and 
the judgment. By a strange coincidence,**® while Roe and Smith 
were operating their respective automobiles, a collision occurred 
in which both Roe and Smith were injured, and in which both 
automobiles were damaged. Several weeks later, Smith died as 
a result of the collision. His widow was appointed as his 
executrix. 

IUustration 1, Smith’s executrix files an action against Roe for 
Smith’s personal injuries. Roe may assert as a counterclaim his cause or 
causes of action for personal injuries, or for property damage, or both. 
This was the law prior to 1955,** and Section 2309.16 now explicitly 
so provides, 

Illustration 2, Smith’s executrix files an action against Roe for 
Smith’s wrongful death. Roe may assert as a counterclaim his cause of 
action fo~ personal injuries, or for property damage, or both. Section 
2309.16 now explicitly so provides. In this respect the law as established 
by Epinger v. Wade,“ has been changed by Amended House Bill No. 80. 

Illustration 3. Smith’s executrix files an action against Roe in 
which she joins a cause of action for Smith’s wrongful death with a 
cause of action for his personal injuries, as she is now permitted to do. 
Roe may assert as a counterclaim his cause of action for personal injuries, 
or for property damage, or both, Section 2309.16 now explicitly so 
provides. 


44 Supra, note 27. 

45 Such a coincidence is most likely to occur in a detective story or a law 
school examination question. 

46 See note 40, supra. 

47 Supra, note 14. 
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Illustration 4, Smith’s executrix files an action against Roe for 
Smith’s wrongful death. Roe may not assert as a counterclaim his cause 
of action upon the $1,000.00 note which he held against Smith, because 
the phrase “or arising out of contract” is not employed in the new third 
paragraph of Section 2309.16.** The problem is not likely to arise. 


Illustration 5. Smith’s executrix files an action against Roe for 
Smith’s personal injuries. Roe probably may not assert as a counterclaim 
his cause of action upon the $1,000.00 note which he held against Smith, 
because the phrase “or arising out of contract” is not employed in the 
third paragraph of Section 2309.16. Prior to the enactment of Amended 
House Bill No. 80, Roe could have asserted such a cause of action as a 
counterclaim, because of the phrase “or arising out of contract” in the 
first paragraph of Section 2309.16. Thus, in this one respect, Amended 
House Bill No. 80 restricts the scope of counterclaims. The problem is 
not likely to arise. 


Illustration 6. Smith’s executrix files an action against Roe for 
Smith’s wrongful death. Roe may assert as a counterclaim his cause of 
action upon the $2,500.00 New York judgment against Smith, because 
of the phrase “or ascertained by the decision of a court” in the third 
paragraph of Section 2309.16. The problem is not likely to arise. 

Illustration 7. Assume for this illustration only that the foregoing 
hypothetical state of facts is changed to the extent that Roe also died 
some weeks after the collision, and that an administrator was appointed 
for his estate. Smith’s executrix files an action against Roe’s administrator 
for Smith’s wrongful death. .Roe’s administrator may probably assert as 
a counterclaim a cause of action for Roe’s wrongful death, The third 
paragraph of Section 2309.16 does not explicitly so provide, but this 
result would seem to follow from its provisions. 


The preceding illustrations have shown the scope of permissible 
counterclaims under the 1955 amendment. The following illustrations 
will show the operation of the 1955 amendment with respect to evidence, 
verdicts and judgments. The illustrations are based on the same hypo- 
thetical fact situation, 

Illustration 8. Smith’s executrix files an action against Roe for 
Smith’s wrongful death. Roe counterclaims for his personal injuries. 

At the trial, Roe may testify as to the wrongful death cause of 
action in plaintiff’s petition, but not as to the personal injuries cause of 
action set forth in his cross-petition, because of the Dead Man Statute.*® 
If Roe testifies, the jury should be instructed to consider his testimony 
only as to the wrongful death cause of action in plaintiff’s petition.” 





48 See note 42 and accompanying text, supra. 

49 See text accompanying note 10, supra. 

50 In Barber v. Kihlken, Admr., 17 Ohio L. Abs. 599 (1934), rev’d on other 
grounds, 129 Ohio St. 485, 196 N.E. 164 (1935), the automobiles of Barber and 
Schmardebeck collided. Barber was seriously injured and Schmardebeck was 
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A statement by Smith might be admissible as a declaration against 
interest on the wrongful death cause of action, or as an admission on 
Roe’s personal injuries counterclaim, or both.”? 

Ordinarily, the jury will either (a) return a verdict in favor of 
Smith’s executrix on her petition, and against Roe on his cross-petition, or 
(b) return a verdict against Smith’s executrix on her petition, and in 
favor of Roe on his cross-petition, or (c) return a verdict against Smith’s 
executrix on her petition, and against Roe on his cross-petition. Even if 
the evidence as to negligence is the same on both the petition and the 
cross-petition, it is possible that a jury might improperly return a verdict 
in favor of Smith’s executrix on her petition and a verdict in favor of 
Roe on his cross-petition. Such a possibility seems no more likely in this 
situation than in any other collision case in which a cross-petition is filed.” 
If a jury should return such inconsistent verdicts, it would appear to be 
the duty of the court not to accept them, and to require the jury to 
deliberate further.” 

If the jury follows course (b), that is, returns a verdict against 
Smith’s executrix on her petition, and in favor of Roe on his cross-petition, 
and if judgment is entered on the verdict, the judgment on the petition 








killed. Barber brought an action for personal injuries against Kihlken, as adminis- 
trator of Schmardebeck’s estate. The administrator filed a cross-petition for 
wrongful death. Apparently no objection was made to the cross-petition. During 
the trial the defendant dismissed his cross petition. The jury returned a verdict 
in favor of the defendant, and plaintiff appealed. Quoting from the oppinion of 
the court of appeals: 

“The trial court refused to permit the plaintiff Barber to testify except to 
facts which occurred after the death of the decedent in accordance with the 
provisions of §11495, GC [now §2317.03, Ohio Rev. Code.] This section contains 
the provision that ‘nothing in this section shall apply to actions for causing death.’ 
The contention of plaintiff in error is that by reason of the fact that the defendant 
filed a cross-petition for wrongful death, there was a waiver of the ‘incompetency’ 
of the plaintiff to testify. It will be observed that §11495, GC, does not make a 
party an incompetent witness but merely contains provisions which forbid him to 
testify except as to certain matters. Of course, if the cause had been submitted 
upon the issues made on the cross-petition, then the testimony of the plaintiff would 
have been competent on those issues; but even then it would have been the duty 
of the trial judge to instruct the jury not to consider the testimony of the plaintiff 
upon the issues made on the petition. In view of the fact that the cross-petition was 
dismissed, the court properly refused to permit the plaintiff to testify to any 
transactions which occurred prior to the decedent’s death and by proceeding into 
the trial without dismissing the cross-petition the defendant did not waive his 
right to object to the plaintiff's testifying.” (Italics added.) 

51 See text accompanying notes 12 and 13, supra. 

52 The possibility of such inconsistent verdicts may be reduced by the sub- 
mission of appropriate forms of verdict to the jury. 

53 Cf. Miller y. Scott, 66 Ohio L. Abs. 308, 117 N.E. 2d 179 (1952). 

There would be no way to prevent the rendition of such inconsistent verdicts 
if Roe were to assert his cause of action in an independent action, as he was 
required to do under the former law. A judgment in one action is not res judicata 
in the other. See text accompanying note 7, supra. 
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is against Smith’s executrix in her capacity as representative of the 
widow and next of kin, while the money judgment on Roe’s cross-petition 
is against Smith’s executrix in her capacity as representative of the estate 
of her decedent, and is payable out of Smith’s estate in the same manner 
as any other judgment against his estate. It does not impose liability on 
Smith’s widow and children. 

Illustration 9. Smith’s executrix files an action against Roe for 
Smith’s wrongful death. Roe counterclaims on the $2,500.00 New York 
judgment. The jury returns a verdict for $10,000.00 in favor of Smith’s 
executrix on her petition, and a verdict for $2,500.00 in favor of Roe on 
his cross-petition. The verdicts are not inconsistent, and judgment may 
properly be entered in favor of the executrix for the full amount of 
$10,000.00, and in favor of Roe for the full amount of $2,500.00. The 
two judgments are independent of each other. If Roe satisfies the wrong- 
ful death judgment, the $10,000.00 will be distributed directly to Smith’s 
widow and next of kin; it is not an asset of Smith’s estate. The $2,500.00 
judgment on the cross-petition is against Smith’s executrix in her capacity 
as representative of Smith’s estate, and is payable out of his estate in the 
same manner as any other judgment against his estate. It does not impose 
liability on Smith’s widow and children. 


Illustration 10. Smith’s executrix files an action against Roe for 
Smith’s personal injuries. Roe counterclaims on the $2,500.00 New York 
judgment, The jury returns a verdict for $10,000.00 in favor of the 
executrix on her petition, and a verdict for $2,500.00 in favor of Roe 
on his cross-petition. Since the respective verdicts are in favor of and 
against the executrix in the same capacity, that is, in her capacity as 
representative of Smith’s estate, the $2,500.00 verdict should be sub- 
tracted from the $10,000.00 verdict, and judgment rendered in favor 
of the executrix against Roe for the balance, $7,500.00. The $7,500.00 
judgment is an asset of Smith’s estate. 


EFFECT OF COUNTERCLAIM Provision Upon UTILIZATION OF 
JomnpER PRovIsION 

It is possible that the amendment of the counterclaim statute, 
Section 2309.16, will tend to cause a personal representative to join the 
causes of action for personal injuries and wrongful death, as he is now 
permitted to do, rather than to file separate actions. Under the law 
prior to 1955, a personal representative might choose to file separate 
actions, for the reason that in the wrongful death action, the defendant 
could not counterclaim for his personal injuries. Since the 1955 counter- 
claim amendment, however, this reason for filing separate actions does not 
exist; the defendant may assert his counterclaim for his own personal 
injuries to the same extent, whether the personal representative (1) files 
an action for personal injuries, or (2) files an action for wrongful death, 
or (3) files one action in which he joins a cause of action for personal 
injuries and a cause of action for wrongful death, 
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CoNCLUSION 
Amended House Bill No. 80 makes possible an improvement in 
judicial administration in Ohio, Although some increase in the complexity 
of trials may result, this is the price which must be paid for reducing the 
number of lawsuits. Furthermore, the problems presented by the 1955 
legislation do not appear to be unduly difficult. 











THE NEW OHIO WORKMEN’S COMPENSATION ACT 


James F. De Leone* anp R. Brooke ALLoway** 


The General Assembly on June 24, 1955 passed Amended Sub- 
stitute House Bill 700, the greatest change in the Ohio workmen’s 
compensation laws since 1925. This bill was approved by the Governor 
on July 6, 1955, and was filed in the office of the Secretary of State on 
the same day. The effective date, therefore, is October 5, 1955. 

This bill created the new Bureau of Workmen’s Compensation 
headed by an Administrator, sharply limited the powers of the present 
Industrial Commission, provided for an advisory council on workmen’s 
compensation, made substantial increases in benefits, and drastically 
revised the system for processing and adjudicating claims both before the 
bureau and commission as well as upon appeal to the courts. 

LEGISLATIVE Hisrory 

It was apparent to most observers subsequent to the adjournment 
of the 100th General Assembly that one of the major problems to con- 
front the 101st General Assembly would be the matter of revision of 
the workmen’s compensation laws. House Bill 552, sponsored by Mr. 
Sexton of Butler County, had failed passage in the House Industry and 
Labor Committee by a single vote. This bill had been one of the most 
controversial bills before the 100th General Assembly and was one of 
the bills most bitterly contested between industry and labor. Indeed, this 
session of the legislature was the first time in some seventeen years during 
which an agreed bill had not been submitted to the General Assembly by 
the representatives of industry and labor. Following the adjournment of 
the 100th General Assembly this subject was a high priority item on the 
agenda of the Legislative Service Commission, and an intense study was 
made of both the law and practice pertaining to the Industrial Commission. 
Following the organization of the 1(1st General Assembly in January 
of 1955, no less than five major bills were dropped in the hopper, all 
dealing with drastic changes in the workmen’s compensation laws. These 
were House Bill 243, the labor bill; House Bill 454, the governor’s bill ; 
House Bill 554, introduced by Representative Troop, Chairman of the 
House of Industry and Labor Committee; House Bill 624, introduced by 
Representatives Wheeler and Whalen, members of the House Industry 
and Labor Committee; and House Bill 700, introduced by Mr. Wheeler. 

After attempts were made to hold hearings on the various bills, it 
was the feeling of the committee that more progress could be made if 
the bills were referred to a sub-committee, with an attempt to bring forth 
an omnibus bill. Consequently a sub-committee consisting of Messrs. 
Troop, Bettman, Whalen, Wheeler, Sullivan, Killbane and Connors 
took these matters under consideration. After intensive study and con- 
sultation, it was the conclusion of the sub-committee that rather than to 





" *Member of Columbus and Ohio Bar. 
**Member of Columbus and Ohio Bar. 
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present to the full committee an omnibus bill or bills, it should submit 
for consideration an outline of what it felt would be appropriate to in- 
clude in such bills. After consultation was had among the various com- 
mittee members, there emerged amended substitute House Bill 700 spon- 
sored by Messrs. Wheeler, Troop and Bettman. This bill was entitled 
“An Act to create the bureau of workmen’s compensation, to define the 
powers of the administrator thereof, to increase compensation to injured 
workmen and for that purpose to amend sections 4123.07, 4123.56, 
4123.57, 4123.58, 4123.59, 4123.66, to enact sections 4121.12], 
4121.122, 4121.123, 4121.124, 4121.131, 4123.141, 4123.15], 
4123.152, 4123.511, 4123.512, 4123.513, 4123.514, 4123.515, 
4123.516, 4123.517, 4123.518, 4123.519, 4123.521, 4123.522, and 
4123.651, and to repeal sections 4121.12, 4123.14, 4123.15, 4123.16 
and 4123.51 of the Revised Code.” 


When the bill was set for first hearing by the Chairman of the 
House Committee, the representatives of interested groups were almost 
unanimously opposed to the bill as it then read, although for widely 
divergent reasons, One of the most widely controversial provisions of 
the bill at that time was the abolition of trial by jury upon appeal from 
the finding of the Industrial Commission, and a substitution therefore of 
an appeal to the appropriate court of appeals, such appeal being on ques- 
tions of law and the preponderance of the evidence, with the Industrial 
Commission’s claim file making up the evidence upon which the court 
would pass. Following two stormy sessions of the Committee, during 
which a jury trial amendment was introduced, passed and then stricken 
from the bill and the original wording inserted, the bill was recommended 
for passage by a vote of nine to seven. By the time the bill reached the 
floor of the House, it had become a majority “policy” bill. Despite this 
fact, a member of the majority rose on the floor and offered an amend- 
ment to the bill restoring the appeal to the common pleas court with a 
jury trial upon the record made before a regional board, and upon no 
other evidence. This amendment was carried by a vote of seventy to 
sixty-two. The bill was then sent to the Senate, where the Commerce 
and Labor Committee mended it by substitution of what it understood 
to be “trial de novo” for trial upon a transcript of evidence. 


ADMINISTRATIVE CHANGES 

The new act creates an agency known as the Bureau of Workmen’s 
Compensation, to be headed by an Administrator appointed by the Gover- 
nor with the advice and consent of the Senate, serving for a term of 
six years at an annual salary of twelve thousand dollars.’ The costs of 
the Bureau are to be considered administrative costs as defined in OxuI0 
Rev. Cope §4123.341. 

In addition to his quasi-judicial power discussed later, the Adminis- 
trator is vested with ministerial power to perform all acts required of 





1 Onto Rev. Cope §4121.12. 
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and vested in the Industrial Commission under Chapter 4123 of the 
Revised Code except such authority and power as is vested in the com- 
mission in Ouro Rev. Cope $4121.13. This power includes such 
matters as the gathering of information and completion of statistics to aid 
the commission in the preparation of classification of occupations, pre- 
mium rates and contributions, rules and systems of rating, rate revisions 
and merit ratings.” The Administrator exercises the investment powers 
formerly vested in the Industrial Commission relative to the state insur- 
ance fund, subject to the approval of the commission.* The acts of the 
Administrator or of his deputies within the scope of the authority con- 
ferred upon them are deemed by the statute to be the acts of the com- 
mission.* The Act requires that the Administrator decentralize the activi- 
ties of the Bureau and that for that purpose he establish regional offices.” 

The Act creates a Workmen’s Compensation Advisory Council, 
consisting of seven members, whose duties are to conduct research, make 
and publish reports and to recommend to the Administrator, the Industrial 
Commission, the Governor or the Legislature needed changes in law or 
in the rules and regulations of the Bureau of Workmen’s Compensation 
or the Industrial Commission.° 

By a rather unique statutory directive, the Administrator is em- 
powered to prepare blank forms of application for benefits, etc. and the 
statute specifically provides that the forms should be so prepared that the 
furnishing of information required of any person with respect to any 
aspect of a claim shall not be delayed by a requirement that information 
with respect to another aspect of such claim shall be furnished on the 
form by the same or another person, ‘This is an apparent attempt to 
abolish by legislation the tripartite form used by the Industrial Com- 
mission prior to the passage of the new act,’ and which received much 
criticism during the legislative hearings. 

A restatement of the powers, authority, duties and jurisdiction of 
the Industrial Commission is contained in the new legislation.” This 
section replaces Onto Rev. Cope $4121.13, repealed in the new act. 
Old Onto Rev. Cope §4123.14, which section established the boards 
of claims, has been repealed and re-enacted creating five regional boards 
of review, consisting of three members each, at an annual salary of 
seventy-five hundred dollars. The board members serve for terms of 
six years, one member to represent labor, one member to represent in- 


= Onto Rev. Cope §4121.121(E). 

3 Onto Rev. Cope §4121.121(F). 

* Onto Rev. Cope §4121.121(1). Is this an attempt to assure the validity of 
creation and decisions by the administrator as against constitutional challenge? 
See Onto Const. Art. II, §35 (1925), DeTorio v. Industrial Commission, 135 Ohio 
St. 214, 20 N.E. 2d, 248 (1939). 

5 On1o Rev. Cope §4121.121(K). 

6 Onto Rev. Cope §4121.123. 

7 Onto Rev. Cope §4121.07. 

8 Onto Rev. Cope §4121.131. 
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dustry, and the third to be an attorney, to serve as chairman. The pur- 
pose of these boards will be discussed in this article under the discussion 
of the appeals procedure, as will the new medical advisory boards, which 
boards replace the old medical boards of review, dissolved by the repeal 
of old Onto Rev. Cope $4123.15." 

Only the Industrial Commission or a regional board of review has 
the power to ask that the medical questions in a given claim be submitted 
to a medical advisory board. It is interesting to note that this medical 
advisory board differs from the old medical boards of review in that the 
board has the power to hold oral hearings, examine the claimant, such 
witnesses and records as it may desire, and is given the authority to 
administer oaths, take testimony, cause depositions to be taken and to 
subpoena witnesses and documents. The board is required to reduce its 
findings to writing and to submit the same to the tribunal requesting the 
review, but the major substantive difference between the medical advisory 
board as now constituted and the old medical boards of review is the 
provision that its findings shall not be binding upon either the Commission 
or the regional board, whereas under the former law the findings of the 
Medical Board of Review was final and binding.’® 


DETERMINATION OF CLaims IN APPELLATE 
PROCEDURE 

Onto Rev. Cope §4123.51, known to many practitioners as 
“Section 90”, was completely repealed in the new act. This section was 
the provision empowering the Industrial Commission with full power and 
authority to hear and determine all claims. It imposed a mandatory duty 
upon the Commission definitely and specifically to pass upon every issue 
raised in a claim, to make its orders definite and certain; provided that 
upon failure to do so an action in mandamus would lie requiring it to 
perform the acts commanded by the statute; established the right to re- 
hearing; established procedures for taking of testimony on rehearing, and 
provided for an appeal by the claimant from an adverse decision to the 
court of common pleas of proper venue upon the testimony adduced be- 
fore the Industrial Commission on rehearing and on no other evidence. 
The statute further provided for an attorney fee to be taxed as part of 
the costs in such appeal if the claimant was successful in his appeal to the 
common pleas court. 

The Industrial Commission is now relieved of any jurisdiction to 
hear and determine validity of claims involving payment of compensation 
at the inception of the claim. The statute now contemplates that upon 
the receipt of any claim under Onto Rev. Cope, CHaprer 4123, 
except as provided in Onto Rev. Cope §4121.131; the Administrator 
shall notify all interested parties and commence immediate investigation.” 





9 Onto Rev. Cope §4123.15. 
10 On10 Rev. Cope §4123.151. 


11 Onto Rev. Cope §4123.512. From a comparison of the various jurisdictional 
statutes, some question has arisen as to the legislative intent embodied in §4123.512. 
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Under certain circumstances the Administrator may make an award with- 
out the claimant himself making written application.” If the Adminis- 
trator determines that the employee has a valid claim he shall notify the 
employer in writing of his determination, and payment of award shall 
begin on the day of the receipt of the employer’s statement that the 
claim is valid, or on the tenth day after mailing of notice to the employer 
that an award is made, whichever day is earlier. The same period of 
time is applicable to the payment of claims involving medical expense 
only.?8 

Prior to the conclusion of the investigation of a claim the Adminis- 
trator may make a tentative order awarding compensation if in_ his 
opinion the claim is probably valid. If such tentative order is made the 
Administrator must notify the employer in writing of the nature and 
amount of the tentative order. Unless objection is filed within ten days 
following the date of mailing of such notice, the tentative order becomes 
a final award and compensation is paid. If objections are filed with the 
Administrator the claim is forthwith set for hearing under the provisions 
of Ouro Rev. Cope §4123.515."* 

If it appears to the Administrator that a claim is disputed he is 
directed to afford to the claimant and the employer an opportunity for 
a hearing with the right to either party to present testimony and facts 
pertinent to the claim. This hearing must be had on disputed claims be- 
fore the Administrator is empowered to allow or deny the claim. Upon 
such hearing the Administrator is not bound by common law or statutory 
rules of evidence or by technical or formal rules of procedure and no 
record need be made. At the conclusion of the hearing the Administrator 
shall concisely state his decision and the reasons therefor and shall mail 
copies of his findings to the parties.'° 

Reconsideration of this decision may be had by either party if within 
nine days of the date of mailing of the decision under Onto Rev. Cope 
$§4123.513 or 4123.515, an application for reconsideration is filed with 
the Administrator.'® 

For the practitioner it is important to note in this section as well as in 
the other sections of the new act dealing with appeals that for the first 
time the period within which a party may file his appeal begins to run 
from the date of mailing of the notice of the finding. Under former 


Does the statute contemplate that the administrator shall hear and pass upon claims 
of employees who are seeking the right to participate for the first time, or does his 
jurisdiction include such matters as applications for partial disability awards, 
modifications of previous awards, increases in average weekly wages, and other 
matters wherein the claimant seeks the right to further participate under the act? 
Compare Onto Rev. Cope §§4123.52, 4123.57, 4123.59, 4123.60 and 4123.75. 

12 On10 Rev. Cone §4123.512. 

13 Onto Rev. Cope §4123.513. 

14 Ono Rev. Cope §4123.514. 

15 Onto Rev. Cope §4123.515. 

16 Onto Rev. Cope §4123.515. 
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Onto Rev. Cope §4123.51 all of the periods for filing of appeals began 
to run from the date of receipt of notice by the claimant. 

In any case wherein the Administrator grants an award of com- 
pensation, payment of the award must commence ten days following the 
date of the decision. An appeal from the decision of the Administrator 
when an award has been made does not stay the payment of compensation 
for the period between the date upon which the claim is filed and the 
date of the decision granting compensation, but an appeal does stay the 
payment of compensation which has accrued between the date of injury 
and the date the claim is filed unless and until a final decision on appeal 
upholds the determination of the Administrator, In a case where com- 
pensation commences upon the determination by the Administrator of the 
validity of a claim, and the determination is later finally adjudicated 
against the claimant, the amount of the payments is charged to the surplus 
fund created under Onto Rey. Cope §4123.34(B). If the employer 
contributes to the State Insurance Fund such amounts are not charged 
to his experience, and if the employer self-insures under Onto Rev. 
Cove $4123.35, the employer is reimbursed from the surplus fund.’* 

Appeal from the decision of the Administrator may be had by either 
party upon the mailing’ of a notice of appeal to the Bureau of Work- 
mans Compensation, regional board of review or Industrial Commission, 
within twenty days from the date of mailing of the adverse decision. ‘The 
notice must state the names of the parties, the claim number, the date 
of the adverse decision and the fact that the appellant appeals therefrom. 
Upon the filing of a notice of appeal the Industrial Commission assigns 
the claim for hearing before a regional board of review.’® 

The regional boards may exercise a!l of the powers and authorities 
which are vested in the Industrial Commission in Onto Rev. Cope, 
Cuaprer 4123.°" Although the statute does not designate the manner 
in which the hearing shall proceed,”’ it appears from the grant given as 
stated above that the boards are not bound by the usual common law or 
statutory rules of evidence or by any technical or formal rules of pro- 
cedure.** However, the next preceding section,”* providing for a pre- 
hearing conference between the parties, states that if the Commission or 
a board of review feels that a useful purpose will be served by a meeting 
of the parties such board or commission shall require the parties to confer 
with it or them in an endeavor to agree upon uncontroverted facts, to 
define the issues and “to agree upon the documents, reports and records 








17 Onto Rev. Cone §4123.515. 

18 Note the inconsistency of phraseology in the draftsmanship. Onto Rev. 
Cope §4123.515 uses the term “file” and Onto Rev. Cone §4123.515 uses “mailing” 
and “upon application”. 

19 Onto Rev. Cope §4123.516. 

“0 Onto Rev. Cope §4123.14. Compare Ohio Rev. Code §4123.08. 

=! Onto Rev. Cope §4123.518. 


22 Onto Rev. Cope $4123.10. 
*3 Ouro Rev. Cope §4123.517. 
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which shall be considered without further identification or proof ***.” 
If the Commission or board is not bound by common law or statutory 
rules of evidence, it is difficult to see the necessity for the agreement ot 
the parties as to the stipulation of or waiver of competency of various types 
of evidence. 

The parties to a hearing before a regional board are the claimant, 
the Administrator, who may be represented by the Attorney General 
and the employee, and such parties are given the opportunity to submit 
evidence. The board is required to reduce its findings to writing and to 
mail copies thereof to the claimant and the employer. ‘The decision of a 
regional board of review stands as the decision of the Industrial Com- 
mission unless the Commission upon application of the Administrator, 
the claimant or the employer, made within twenty days after the date of 
mailing of the decision of the regional board, allows an appeal to the 
Commission.** 

Notice of the order of the Commission permitting or refusing to 
permit an appeal from a decision of a board of review must be dated 
and mailed on the same day that the decision was made. This order is 
mailed to the Administrator, the claimant and the employer. Parentheti- 
cally, it might be stated that with the volume of claims pending before 
the Industrial Commission, the mandatory duty of the Commission to 
mail copies of its find:ngs on the same day that the orders were made may 
present a serious administrative problem. 

Perhaps the most peculiar provision in the entire act is the declaration 
that the decision of a regional board of review shall be deemed to be the 
decision of the Commission, unless further appeal is taken within the 
time and in the manner provided by law. In most instances failure to 
prosecute an appeal from an administrative or judicial tribunal within the 
time and in the manner prescribed simply renders that decision final and 
bars further action. This may well be an attempt on the part of the 
legislature to assure the validity of the decisions of the regional boards of 
review as against constitutional challenge.*” 

ProceDURE WHEN RELIEF Is SouGur IN 
Tue Courts 


For the first time since the inception of the Workmen’s Compensa- 
tion Law an appeal may be taken by the employer from an adverse de- 
cision of the Industrial Commission to the court of common pleas of 
proper venue. A like appeal may be had from a decision of a regional 
board from which the Commission has refused to permit an appeal to 
itself. Apparently the statute contemplates that such appeal shall be had, 
in such instance, from the order of the Commission denying appeal to 
itself. Such appeals, however, are limited to “injury” cases, and the 





24 On10 Rev. Cope §4123.516. 

25 De Torio v. Industrial Commission, 135 Ohio St. 214, 20 N.E. 2d 248 (1939) 
upholding the constitutionality of the creation of the regional boards of claims as 
provided for in Onto Rev. Cope §4123.14 (former On10 GEN. Cope §1465-44a). 
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situation with respect to appeals in occupational disease claims remains 
the same as it did prior to the effective date of the new act. It is inter- 
esting to note at this point that the Administrator, if dissatisfied with the 
finding of the board of review, may appeal to the Industrial Commission, 
but may not appeal the adverse finding of the regional board or of the 
Commission to the court. Furthermore, the Administrator is always a 
party defendant in an appeal to the court, while the Industrial Commis- 
sion is not, except on its own application, after the appeal is filed. Then, 
the Administrator may be in the peculiar position of defending an order 
which actually reversed his original decision and with which he disagrees. 

The statute provides that the appeal may be perfected by the filing 
of a notice of appeal with the Industrial Commission and the proper 
court of common pleas within sixty days from the date of the mailing 
of the decision of the Commission appealed from or from the date of 
the order of the Commission refusing to permit an appeal from a regional 
board of review. The provisions for venue are identical with the pro- 
visions stated in former Onto Rev. Cope $4123.51, but the only order 
from which appeal may not be had is that wherein the decision of the 
Commission or board deals with extent and degree of disability. 

The statute provides that the notice of appeal shall state the names 
of the claimant and the employer, who shall be parties, the claim num- 
ber, the date of the decision appealed from and the facts that the appellant 
appeals from such decision. There is no provision for the certification to 
the common pleas court of any of the transcripts, journal entries or 
records of proceedings before the commission or regional board of 
1eview, and the provision for the filing of a petition as in former Onto 
Rev. Cope $4123.51, is no longer in the statute. Although the section 
does provide that upon the perfection of the appeal “further proceedings 
shall be had in accordance with the rules of civil procedure”, considerable 
academic controversy has arisen over the necessity, or lack thereof, for 
pleadings to be filed in court. As a practical matter common pleas courts 
may require the filing of some paper in the nature of a petition in appeal, 
setting forth the grounds of the appeal and the order appealed from and 
the basis for the validity or lack of validity of the claim. 

It is the duty of the Commission upon receipt of the notice of appeal 
to give notice to al] parties who are appellees that an appeal has been 
taken. 

Although the statute prescribes that further proceedings following 
the filing of a notice of appeal shall be had in accordance with the rules 
of civil procedure, controversy has already arisen over the exact pro- 
cedure in trial. Other than this statement, the only help to be found in 
the statute is the bare pronouncement “the court, or the jury under the 
instructions of the court, if a jury is demanded, shall determine the right 
of the claimant to participate or to continue to participate in the fund 
upon the evidence adduced at the hearing of such action.” Arguments 
have been advanced that this provision contemplates a return to the pro- 
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ceedings had under former OHIo GENERAL CopE §1465-90, prior to 
the 1925 amendment*® (which amendment established the system of trial 
on the rehearing transcript) and that the case is to be tried de novo. On 
the other hand, the proposition has been advanced that the function of 
the court on appeal is merely a scrutiny of the proceedings below and a 
determination as to the validity of the order complained of. This argu- 
ment appears to be outweighted by the fact that the statute is silent as to 
the certification of any transcript of proceedings, or of any records, of 
the tribunal from which the appeal is taken, and it is difficult to conceive 
that this is the legislative intent when the statute provides for fact- 
finding by a jury. 

The trial court certifies its decision to the Industrial Commission 
and the certificate is entered in the records of the court and appeal from 
the judgment is governed by the law applicable to appeals in civil actions. 
If the claimant prevails in an appeal to the court, the Administrator shal] 
thereafter proceed in the claim as if the judgment were the decision of 
the Commission, subject to the power of modification provided by OuIo 
Rev. Cope §4123.52. The language in this portion of the statute differs 
from the language used relative to the same subject in former OHIO 
Rev. Cope §4123.51, wherein it was provided that “notwithstanding 
the judgment rendered, the Commission may modify or revoke a finding 
that the claimant is permanently and totally disabled if it finds on evi- 
dence that the claimant is thereafter capable of doing work.” It might 
be argued with some force that this change deprives a prevailing claimant 
on appeal of the finality of judgment. 

Probably the most serious question facing any appellant under the 
provisions of this section is the glaring lack of statutory directive with 
respect to the service of process. The statute seems to contemplate that the 
only requisite to a prosecution of the appeal is the filing of the notice of 
appeal with both the Industrial Commission and the court of common 
pleas. However, in the case of a self-insuring or non-complying em- 
ployer, either of whom has a direct financial interest in the outcome of 
the appeal, as contrasted with the state fund employer, whose interest is 
indirect and remote,” the question immediately presents itself as to the 
validity of a claimant’s judgment when service is had only upon the 
Administrator. 

Onto Rev. Cove §4123.519 also contains “‘non-savings” clauses 
which except claims pending before the Commission on the effective 
date of the act from the operation of Ou10 Rev. Cope §1.20. All claims 
pending determination by the Commission and all claims denied within 
thirty days prior to the effective date of the act are deemed to be pending 
before the Commission on appeal as provided in Onto Rev. Cope 
$4123.515. Likewise, claims pending on rehearing wherein the evidence 





26 111 Onto Laws 227 (1925). 
27 Copperweld Steel Co. v. Industrial Commission, 142 Ohio St. 439, 52 N.E. 
2d 735 (1944). 
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has not been completely submitted for and against the claim are governed, 
as to procedure, by the new act. All claims denied by the Commission 
upon rehearing under former Outo Rev. Cope §4123.51 and all 
actions pending in courts of common pleas upon petitions under that 
section are not affected by its repeal. 

An appeal by an employer to the court does not stay the payment 
of compensation under an award during the pendency of the appeal. In 
the event the decision of the Commission is reversed and the employer 
prevails, the claim is excluded from consideration in determining the 
merit-rating of such employer, and in the case of a self-insuring employer, 
reimbursement is made from the surplus fund. 

In the event an employer appeals to the Commission or court, and 
if upon the deciding of the appeal the Commission or court finds that the 
employer appealed for purposes of delay or other vexatious reason and 
without reasonable grounds, the Commission or court may assess a 
penalty against the employer not to exceed seven hundred and _ fifty 
dollars nor ten per cent of the total amount of the award in question. 
This penalty is paid to the claimant. 

If any interested party to whom a notice is mailed under OuIo Rev. 
Cope §§4123.513 to 4123.516 inclusive and $4123.518 fails to receive 
such notice, the Industrial Commission upon hearing may determine that 
such failure was due to causes beyond the control and without the fault 
and neglect of such person and his representative, and in the event of 
such a determination the interested party may take the action that would 
have been afforded to him had he received proper notice. Such action 
must be taken within five days after the determination of the Industrial 
Commission." 

CHANGEs IN BENEFITS 

Compensation rates were increased by the new act to a maximum 
of forty dollars and twenty-five cents per week and a minimum of 
fourteen dollars per week. In the case of compensation for temporary 
total disability the maximum eligibility period is increased from six to 
ten years from the date of injury, and the maximum allowed for such 
disability is now eight thousand dollars as contrasted with six thousand 
dollars.*” In cases of partial disability, where the employee elects to receive 
compensation on the basis of impairment of earning capacity, the aggre- 
gate amount to which he is entitled has now been increased to seventy- 
five hundred dollars from a previous maximum of four thousand dollars.*” 
In cases where the employee elects to receive compensation for partial 
disability on the basis of percentage of physical disability, the statute now 
reads as follows: “The award made under this division (B) shall be that 
part of eight thousand fifty dollars which is the percentage of the em- 
ployee’s permanent physical disability resulting from the injury deter- 
mined as aforesaid. Such award shall be paid prospectively in weekly 
~ 28 Ono Rev. Cope §4123.522, = 

29 On10 Rev. Cope §4123.56. 

30 Ouro Rev. Cope §4123.57(A). 
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installments of sixty-six and two thirds per cent of the average weekly 
wage not to exceed a maximum of forty dollars and twenty-five cents 
per week... .” The only change here is in the manner of payment of 
the award and there is no increase in the ultimate total.*" The only 
change made in the statutory schedule is the blanket increase of the 
maximum and minimum amounts of compensation that may be paid.” 
The aggregate amount of compensation to which a claimant may be 
entitled under division (A), (B) and (C) of Onto Rev. Cope 
$4123.57, has now been increased from seventy-five hundred to ten 
thousand dollars, and the provision of the same section that “in no event 
shall an employee who has elected to continue to receive compensation 
for impairment of earning capacity for more than fifty-two weeks as 
provided in division (A) of this section be entitled to receive more than 
four thousand dollars under any one or more provisions of this section” 
has now been deleted from the statute. This deletion plus the increase 
in the maximum amount of compensation payable where the employee 
elects to take compensation on the basis of impairment of earning capacity, 
as well as other changes in division (B) of the same section which will 
he discussed imfra, indicate an apparent legislative attempt to discourage 
claimants from electing to take under the provisions of paragraph B of 
the section, This provision, sometimes referred to as “80-B”, has been 
the most controversial provision in the workmen’s compensation act for a 
considerable number of years. 

Also amended was that portion of the partial disability statute pro- 
viding for partial disability benefits when a silicotic has had a change of 
occupation recommended by the silicosis referees. The statute now pro- 
vides for a rate of forty dollars and twenty-five cents per week for a 
period of thirty weeks commencing as of the date of discontinuance of 
his employment or change of occupation, and provides under the loss of 
wages provision of that section for a maximum of twenty-five dollars 
per week for a period of seventy-five weeks immediately following the 
expiration of such thirty week period.** Permanent total disability bene- 
fits have also been raised to forty dollars and twenty-five cents per week 
maximum with a minimum of twenty-five dollars per week.** 

Death benefits have been increased from a minimum of two thou- 
sand dollars and a maximum of nine thousand dollars to a minimum of 


31 On10 Rev. Cope §4123.57(B). But by the change in the formula, the 
claimant now receives a percentage of $8050, rather than a percentage of 250 
weeks multiplied by $32.50. If a claimant is eligible to receive his award at the 
maximum weekly rate, the value in dollars to him is not increased by the new act. 
However, if a claimant is not eligible to receive the maximum weekly rate, he 
still receives that part of $8080 which is his percentage of physical disability. This 
will result in a windfall to the claimant who has a low average weekly wage. 

32 On10 Rev. Cope §4123.57(C). 

33 On1o Rev. Cope $4123.57(D). See State ex rel. Nemeth vy. Industrial 
Commission, 161 Ohio St. 179, 118 N.E. 2d 541 (1954). 

34 Onto Rev. Cope §4123.58. 
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four thousand dollars and a maximum of twelve thousand dollars.*” 
There has been no increase in the amount provided for funeral expenses 
in death cases. The total aggregate amount of compensation that may be 
paid to a decedent prior to his death and to his dependents subsequent to 
his death now has a maximum limit of twelve thousand dollars except as 
provided in division (B) Oxuto Rev. Cope §4123.59. 

The Industrial Commission is now empowered to disburse moneys 
from the state insurance fund to replace eye glasses damaged in the 
course of an industrial injury if the claimant is wearing the glasses at 
the time of the injury.*® 

SuBsTANTIVE CHANGES IN THE PERMANENT 
ParTIAL DisaBitiry STATUTE 

Onto Rev. Cope §4123.57(A), the employee is now given the 
right to elect whether compensation shall be awarded to him under di- 
vision (A) or division (B) of the section regardless of the percentage of 
physical disability. Under the former section this right of election was 
applicable only if the percentage of physical disability was determined to 
be twenty-five per cent or more. If the right of election was not appli- 
cable the employee was required to receive his award under division (B). 

The portion of the section dealing with “deemed” elections has now 
been deleted and the claimant, to receive an award under either division 
(A) or division (B) must make an election. If no election is made the 
claim remains static. Under the old law if the claimant did not make an 
election within thirty days after receipt of notice of the determination of 
the percentage of disability, he was deemed to have elected to receive his 
award under division (B). 

That portion of division (B) dealing with the provisions governing 
eligibility for benefits under that section has been completely revised. The 
statute now provides that the determination of the claimant’s permanent 
physical disability is to be based upon the pathological condition resulting 
from the injury and causing the permanent physical impairment as evi- 
denced by medical or clinical findings reasonably demonstrable. If the 
clinical findings are based solely on the testimony of the claimant with- 
out corroboration by objective medical findings, the Commission shall 
cause a medical advisory board to determine whether the employee is 
physically disabled and the determination of the medical advisory board 
including its determination, if any, of the percentage of physical disability 
of the employee is binding upon the Commission.** Awards under this 
paragraph will now be paid prospectively, the first payment being for the 
week following the allowance of the award under this division pursuant 
to the employee’s election to receive the award, This limitation applies 
regardless of when the right to the compensation accrued. 

The Industrial Commission, under special circumstances when it is 





~ 35 Onto Rev. Cope §4123.59. 
36 Onto Rev. Cope $4123.66. 
37 Compare this declaration of the finality of recommendation of the medical 
advisory boards with that expressed in Onto Rev. Cope §4123.151. 
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deemed advisable in the best interests of the claimant, may commute pay- 
ments under this division to a lump sum. In the event the commutation 


is for the purpose of paying fees for services rendered in the prosecution 

of the claim, the commission is required to hold a hearing and fix the 

amount of the fees. 
For the purpose of aiding the practitioner, the following chart out- 

lines the various appellate steps necessary in a contested claim. 

Code Section Order Appealed From 


(1) 
$4123.513 


(2) 
$4123.514 


(3) 
$4123.515 


(4) | 
$4123.516 


(5) 
$4123.516 


(6) 
$4123.519 


Order of Administrator 
allowing claim. 


Tentative order of Ad- 
ministrator 
claim (appeal by em- 
ployer only). 


allowing 


Decision of Administra- 
tor on disputed claim. 


(a) Decision of Ad- 
ministrator or 
(b) Denial by Admin- 
istrator of applica- 
tion for reconsid- 
eration or 
Decision of Ad- 
ministrator on 
consideration. 
Decision of Regional 
Board of Review. 


(c) 


re- 


(a) Decision of Re- 
gional Board of Re- 
view from which 
appeal refused by 
Industrial Com- 
mission or 

Decision of Indus- 
trial Commission 


on appeal. 


(b) 


Where A ppealed 
Reconsideration by 
Administrator. 
NOTE: Optional 
step — may be by- 
passed—See Step 4 
below. 

To hearing before 
Administrator. 


Reconsideration — by 
Administrator. 
NOTE: Optional 
step — may be by- 
passed—See Step 4 
below. 

Regional Board of 
Review. 


Industrial Commis- 


sion. 


Common Pleas 
Court. 


Time Limit 
Within 9 
days after 
date of mail- 


ing of order. 


Within 10 
days after 
date of mail- 
ing of notice 
to employer. 
Within 9 
days after 
date of mail- 
ing of deci- 
sion, 

Within 20 
days after 
date of mail- 
ing of deci- 


sion of no- 
tice. 
Within 20 


days after 
date of mail- 
ing. 

Within 60 
days after 
date of mail- 
ing of order. 
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Although it may not be apparent from the foregoing chart, the 
new appellate procedure was ostensibly enacted to simplify and speed 
the hearing and processing disputed claims. It is difficult to determine 
the rationale behind the theory that by the substitution of nine appellate 
steps for three, expeditious handling and adjudication of claims will result, 
particularly when the same system of court appeals was discarded some 
thirty years ago as being outmoded, Under the old de novo proceedings 
trial dockets were so crowded with industrial commission appeals that it 
was difficult for ordinary litigants to have their cases tried. With the 
increasing crowding of the dockets, some apprehension may be felt as to 
what will happen when literally thousands of workmen’s compensation 
cases, with statutory precedence, will be assigned to the trial dockets of 
the various counties. 

The only insight that might be had as to the legislative intent in 
the revision of the appeals procedure is that during committee hearings on 
the bill, it was apparently the feeling of some members that by increasing 
the number of administrative hearings and by more directly including 
the employer as a party, more and earlier “settlements” would be had. 
This indicates either a change in, or a lack of grasp of the philosophy 
upon which the act is premised, The original intent behind the act was 
that once the right to participate was established the claimant was to have 
the continuing protection of the act and was to be considered the ward 
of the Commission, To draft legislation that is intended indirectly to 
coerce these litigants into a compromise or surrender of their nghts, 
particularly in the field of this type of social legislation, would indicate a 
trend away from the spirit of liberalism in which this law was enacted 
and in which it has been applied since its passage. 
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AGED PAREN‘rs—support by children. 

The act requires children, who are financially able, to support their 
aged and destitute parents. ‘The prior law so read as to require only 
children residing in this state to provide such support. [Amended House 
Bill No, 61, effective September 13, 1955, Onto Rev. Cope §2901.40 


(amended ). ] 


AGENCIEs, SrarE—appeal of rules adopted by. 

This act extends the right of appeal by persons adversely affected by 
a rule of an agency of the state to include an appeal from an order of an 
agency readopting or continuing a rule previously adopted as an emer- 
gency measure. The appeal may be to the Franklin County Court of 
Common Pleas on the ground that the agency failed to comply with the 
law in adopting the rule or that it is unreasonable or unlawful, Emer- 
gency regulations may not be appealed during their effective period. 
[Amended Senate Bill No. 158 effective October 11, 1955, Onto 
Rev. Cope §119.11 (amended). | 


Aw For THe AGED ANnp BLinp—based on need. 

The act extends payments for the medical and hospital care of 
recipients of aid for the aged and blind to cover surgical cost, necessary 
nursing and convalescent care, and medical supplies and drugs. It also 
removes the two hundred dollar maximum for such care by providing 
that payments will be made for al] necessary care of this nature. 
[ Amended Substitute House Bill No. 592, effective July 1, 1956, Onto 
Rev. Cope §$§333.03, 333.10 and 5105.07 (amended). | 


Aw For THE AGED ANb BiiInp—funeral and burial expense allowed. 

The act allows up to one hundred eighty dollars to defray the total 
funeral and burial expenses of a recipient of aid for the aged or blind. 
Such payment shal] not be made if the recipient had sufficient insurance 
or cash to defray such expense or if the total cost of the funeral and 
burial exceeds one hundred eighty dollars. However, any person or 
organization may pay up to seventy-five dollars for burial space and 
opening and closing the grave of a recipient without such amount being 
considered as a part of the total funeral and burial expense. [Amended 
Substitute House Bill No. 68, effective October 5, 1955, Onto Rev. 
Cove §§333.03 and 5105.16 (amended).] 
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AIRCRAFT—guest statute. 

The act relieves the owner or operator of an aircraft from liability 
for the injury or death of a passenger who is a nonpaying guest, except 
when injury or death results from the willful or wanton misconduct of 
the owner or operator. [Substitute House Bill No. 187, effective Sep- 
tember 23, 1955, Onto Rev. Cope §4561.151 (enacted). | 


Arrports—zoned by political subdivisions, 

When an airport is owned or controlled by a political subdivision 
and the hazard areas are located therein, the legislative authority of such 
subdivision shall constitute the airport zoning board, If the hazard area 
is outside such political subdivision the board of county commissioners of 
the county or counties where such hazard exists shall constitute the airport 
zoning board, Such boards shall have power to adopt, administer, and 
enforce airport zoning regulations. The board shall appoint a zoning 
commission to make recommendations. Permits may be required before 
structures or uses may be changed or constructed in hazard areas, An 
airport zoning board of appeals is provided for in each zoning area, The 
penalty for violation of zoning regulations is a fine of not more than 
one hundred dollars. [Amended Substitute House Bill No, 812, effective 
October 5, 1955, Onto Rev. Cove $§4563.01 to 4563.21, inclusive, 
and 4563.99 (enacted). ] 


ApprRAIsErs’ F'EEs—provision providing for repealed. 

The act repeals the provision relative to fees paid to court appointed 
appraisers of real property in execution actions and the penalty for neglect 
to serve as an appraiser. [Amended Substitute House Bill No. 50, effec- 
tive September 13, 1955, Onto Rev. Cope $§2329.55 and 2329.56 
(repealed ). | 


APPROPRIATION OF PROPERTY—assessment of compensation. 

In determining the amount of compensation to be paid to the owner 
of property in an appropriation proceeding, the jury, in determining the 
fair market value, shall exclude from consideration any use or occupancy 
which is in violation of any statute or ordinance, [Amended House Bill 
No. 316, effective October 5, 1955, Onto Rev. Cope §719.09 
(amended ). | 


ARBITRATION—enforceability. 


The act provides that a collective or individual contract between 
employers and employees to arbitrate a controversy regarding terms or 
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conditions of employment is valid and enforceable. The prior law specifi- 
cally excepted such contracts from enforcement under the arbitration 
laws of the state. [Amended Senate Bill No. 327, effective September 29, 
1955, Onto Rev. Cope §2711.01 (amended). ] 


Armistice Day—changed to Veterans’ day. 

The eleventh day of November, formerly known as “Armistice 
day,” shall be known as “Veterans’ day.” [Amended Senate Bill No. 
20, effective July 15, 1955, Onto Rev. Cope §$5.21 and 1303.45 
(amended). | 


Arrest WirHoutr Warran't—for violations of motor vehicle code. 
See Moror VEHICLE Cope, this index. 


AssIGNMENT COMMISSIONER—Salary. 

The six thousand dollar limitation is removed from the salary of 
assignment commissioners and they may now receive such compensation 
as the court appointing them determines without limitation. [House Bill 
No. 458, effective October 5, 1955, Onto Rev. Cope $2335.03 
(amended). | 


Assistant ADJUTANT GENERAL For Air—provided for. 

The act adds an assistant adjutant general for air to the staff of 
the governor. The grade of such assistant shall not be less than a colonel 
and his pay shall be that prescribed for like rank in the armed forces of 
the United States except he shall not receive flying pay. He shall perform 
such duties as the adjutant general assigns him and shall perform the 
duties of the adjutant in the absence or disability of the adjutant and 
assistant adjutant general. [Amended House Bill No. 920, effective 
September 14, 1955, Onto Rev. Cope §§141.02, 5913.02, 5913.03, 
5913.05 and 1513.06 (amended). ] 


AuTromMoBILE CLuBs—arrest bond certificates. 

When a person is arrested for violation of any motor vehicle law, 
except driving while intoxicated or under the influence of narcotics, 
leaving scene of accident, or any felony, he may post a guaranteed arrest 
bond certificate, issued by an automobile club or association, in lieu of 
cash bail in an amount not to exceed two hundred dollars, Such certificate 
shall be guaranteed by a domestic or foreign insurance company authorized 
to do business in this state as surety. The insurance company shall be 
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unqualifiedly obligated to pay the fine or forfeiture in an amount not to 
exceed two hundred dollars and must file with the superintendent of 
insurance an undertaking to become surety for an automobile club. 
| House Bill No. 163, effective September 30, 1955, Onto Rev. Cope 
$$3929.141 and 2937.281 (enacted). ] 


Axteé Mite Tax—for use of highways. 
See Highway Usr Tax, this index. 


AXxLE-MiLe Tax—reciprocity to moving vans, 

This act exempts motor vehicles owned and operated by nonresidents 
of this state and transporting household goods in this state from the 
axle-mile tax, if vehicles owned and operated by residents of Ohio are 
granted on exemption from a similar tax while so operating in the state 
of the nonresident. [Amended House Bill No. 663, effective October 13, 
1955, Onto Rev. Cove $5728.13 (amended). ] 


BaLLors—certification by secretary of state to board of elections. 

The secretary of state need not now certify the presidential ballot 
for a general election until the seventieth day before such election. The 
presidential ballot was previously included in the general provision that 
the secretary of state shall certify to the board of election of each county 
the forms of the official ballots to be used at a general election on or 
before the seventy-fifth day before such general election. [Amended 
House Bill No. 815, effective July 21, 1955, Onto Rev. Cope §3505.01 
(amended). | 


BANKs—-examinations, 

The superintendent of banks or person appointed by him shall once 
each year, and more often if the superintendent deems it necessary, 
examine the cash, bills, collaterals, securities, books of accounts, and 
affairs of each bank. ‘The law formerly provided a mandatory examina- 
tion twice each year but accepted in lieu of one examination one made 
by a federal reserve bank or by the federal deposit insurance corporation, 
{Amended Senate Bill No. 15, effective June 29, 1955, Onto Rev. 
Cope $1111.12 (amended). } 


BANKs—examination fees increased. 
This act increases the fees for bank examinations to be collected by 
the superintendent of banks to assist in paying the maintenance and 
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operating cost of the division of banks. The fees are: twenty cents per 
thousand for the first five hundred thousand dollars of assets; ten cents 
per thousand for assets between five hundred thousand and one million 
five hundred thousand; four cents per thousand for assets in excess of 
one millon five hundred thousand. The fees for an examination shal! 
not be less than one hundred dollars nor more than twenty thousand 
dollars. [Amended Substitute House Bill No. 559, effective October 5, 
1955, Onto Rev. Cone §$1111.09 and 1111.27 (amended). ] 


Banks—investment of funds. 

Banks may make loans on real estate of not to exceed sixty-six and 
two-thirds per cent of its appraised value and not longer than twenty 
years. The prior law limited such loans to sixty per cent for twelve years. 
Banks may purchase loans guaranteed by the United States government 
and secured by a real estate lien. [Amended House Bill No, 530, effec- 
tive October 5, 1955, Onto Rev. Cope $1105.19 (amended). ] 


BANKs—investment of funds. 

The act amends the law relative to the kinds of securities in which 
a bank may invest its funds to allow investments in obligations and 
securities of federal national mortgage associations. | Amended Senate 
Bill No. 275, effective September 29, 1955. Onto Rev. Cope §1105.15 
(amended). | 


BaRBERS—regulation and registration. 

Persons, who fail to pass an examination to practice barbering as an 
apprentice shall, upon request, be furnished a report by the board of 
barber examiners showing reasons for his failure. This is a new provision. 

A barbering registration which has lapsed shall now be renewed 
without the applicant being required to take another examination, The 
fee for such restoration is increased from three to ten dollars. Examination 
and renewal fees are also increased. | Amended House Bill No. 798, 
effective October 6, 1955, Onto Rev. Cope §$4709.01, 4709.12, 
4709.13, 4709.15, 4709.16, 4709.19, and 4709.21 (amended). | 


BATHING BEACHEsS—protection. 

Persons owning or occupying land bordering on navigable waters 
may erect buoys, lamps, or lanterns for protection of public or private 
bathing areas between the first day of April and the last day of October 
of each year. A penalty of fifty dollars fine or imprisonment of thirty 
days is imposed on persons who navigate watercraft in such areas. 
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[Amended House Bill No. 789, effective July 5, 1955, Onto Rev. 
Cope §4581.011 (enacted) and §§4581.01 and 4581.99 (amended). ] 


Bitts Or Exceprion—when filed. 
See Courts, this index. 


BirrH CERTIFICATE—issue to illegimate child who has become legitimate. 


See ILLEGITIMATE CHILD, this index. 


Boarps Or Epucarlon—may contribute funds to museums. 

Boards of education may co-operate with, and contribute money and 
equipment to, other public officials having custody and management of 
parks, libraries, museums, and other facilities in providing educational, 
social, and recreational activities. Such co-operation and aid may be 
extended to nonprofit corporations operating museums available to the 
pupils of the school district. The prior act provided for co-operation with 
other public officials, but did not state the nature of such co-operation. 
| Amended House Bill No. 801, effective September 20, 1955, Onto 
Rev. Cope §3313.59 (amended). | 


Boarps Or Epucarion-—may make contributions to educational tele- 
vision foundations. 

Boards of education may make annual contributions to educational 
television foundations incorporated for the purpose of serving educational 
needs through radio-television programing at a rate not to exceed one- 
half of one per cent on each one hundred dollars of the taxable property 
of their respective taxing districts. The local board shall supervise pro- 
grams shown in class rooms. [Amended Substitute Senate Bill No. 42, 


effective July 7, 1955, Onto Rev. Cope §3317.16 (enacted). | 


Boarps Or Epucatrion—may insure employees against liability. 

A board of education may, after adopting a resolution to that effect, 
procure insurance protecting officers and employees of the school district 
against liability for damages or injury to persons or property, including 
death or accident by wrongful act occasioned by the operation of a motor 
vehicle owned or operated by the schoo] district. Premiums shall] be paid 
from the general fund. [Amended Senate Bill No. 99, effective August 
31, 1955, Onto Rev. Cone §3313.201 (enacted).] 


Boarps Or EpucatTion—may join associations. 
This act permits a board of education, by majority vote of its 
members, to join a school boards’ association and appropriate from its 
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general fund an amount sufficient to pay dues required by the association. 
The dues shall not be less than ten nor more than one hundred fifty 
dollars annually, [Amended Senate Bill No. 140, effective October 4, 
1955, Onto Rev. Cope §3313.87 (enacted). | 


Bono InvesrmMENT AND Face-AMoUNT CERTIFICATE COMPANIES— 
under supervision of chief of the division of securities. 

The act defines a face-amount certificate company and excepts such 
companies from the definition of a bond investment company. Both 
face-amount certificate and bond investment companies, originally super- 
vised by the superintendent of insurance, are now under the supervision 
of the chief of the division of securities. Face-amount certificate com- 
panies doing business in this state must comply with the securities law. 

Bond investment and face-amount securities companies shall pay the 
cost of inspections from the money deposited with the chief of the division 
of securities for such purpose. [Amended Senate Bill No. 255, effective 
September 20, 1955, Onto Rev. Cope §§3949.01, 3949.02, 3949.04, 
3949.05, and 3949.15 (amended).] 


Bonps—for urban redevelopment not considered in debt limitations. 

The act provides that voted bonds issued for the purpose of urban 
redevelopment to the extent they do not exceed two per cent of the total 
value of al] real property of a municipal corporation are not to be con- 
sidered in calculating such municipal corporation’s debt limitation. [Senate 
Bill No, 248, effective September 29, 1955, Onto Rev. Cope §133.03 
(amended). | 


Bonps—issuc for acquisition of nghts-of-way and highway construction, 

This act authorizes the commissioners of the sinking fund to issue 
and sel] bonds of the state of Ohio in accordance with the provisions 
of section 2c of Article VIII of the constitution and section 5528.01 of 
the Revised Code in an aggregate principal amount not to exceed 
$33,628,000 for the purpose of providing funds for the acquisition of 
rights-of-way and highway construction and reconstruction on major 
thoroughfares of the state highway system, [Amended Substitute House 
Bill No. 189, effective March 25, 1955.] 


Bonps—issued for purchase of buildings and sites for fire protection. 
The board of township trustees or fire district created by such board 

or the legislative authority of any municipal corporation may purchase 

buildings and sites for housing fire fighting equipment and issue notes of 
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such board, district, or municipality for the balance of the purchase price 
after one-fourth is paid at the time of purchase. 

With the approval of the voters of a township or fire district, the 
township trustees may issue bonds up to fifty thousand dollars for the 
purpose of providing necessary fire protection equipment and materials. 
The former law limited the bond issue to twenty thousand dollars. 
| Amended Senate Bill No. 156, effective September 29, 1955, Onto 
Rev. Cope §§505.37 and 505.40 (amended). ] 


BripGEs—agreements for maintenance. 


See Direcror Or HicHuways, this index. 


BuitpiInG Ano Loan Associarions—lending provisions. 

The law relating to loans by building and loan associations was 
completely revised. Such associations may loan up to thirty-five thousand 
dollars on the security of one improved residential, combination residential 
and business, or cultivated farm property but not to exceed seventy-five 
per cent of such properties fair value or eighty per cent by approval of 
the stockholders. If more than one property is covered by the mortgage, 
a loan totaling their combined loanable amounts may be had. Loans up 
to sixty-six and two-thirds per cent of the fair value of other improved real 
property may be made but such loans shall not aggregate more than fifteen 
per cent of the association’s assets. 

The procedure which associations must observe in making real estate 
loans and the time limitations and rate of repayment are set forth in the 
act in detail. [Amended House Bill No. 203, effective August 3, 1955, 
Onto Rev. Cope §§$1151.29, 1151.30, 1151.31 and 1151.32 
(amended) and §$1151.291, 1151.292, 1151.293, 1151.294, 1151.295 
and 1151.296 (enacted). ] 


‘ 
BuitpInc Anp Loan AssocIATIONs—may combine to form mutual 
guarantee associations. 
See Deposrr GUARANTEE AssOcIATIONS, this index. 


BuILpING STANDARDs—board of appeals established. 

This act increases the membership of the board of building standards 
from seven to nine. The board shall adopt uniform minimum building 
standards and encourage standardization of building practice. 

A board of building appeals is established and has power to modify 
or reverse a decision of the board of building standards or other agencies 
concerned with building. 
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A fee of ten dollars plus seventy-five cents for each one hundred 
square feet of floor space shall be charged for the inspection of plans 
submitted to the division of workshops and factories. [Amended Sub- 
stitute House Bill No. 580, effective October 5, 1955, Onto Rev. Cope 
$§3781.031, 3781.032, 3781.101, and 3791.07 (enacted) and 
$$3781.03, 3781.06, 3781.07, 3781.10, 3781.11, 3781.12 and 3791.04 
(amended). | 


CapITAL IMPROVEMENTs— inspection committee created. 

This act creates a twelve-member Public Improvements Inspection 
Committee, the members of which shall serve without compensation. The 
committee shall maintain a continuing program of inspection of public 
buildings and public areas owned by the state, make public reports of 
expenditures made for capital improvements, and submit a report to the 
General Assembly each biennium of expenditures and progress made in 
capital improvements during the biennium. All other administrative 
hodies and agencies concerned with capital improvements shall co-operate 
with the inspection committee. 

The chairman shall have the same authority to administer oaths 
and issue subpoenas as is conferred upon legislative committees. He may 
also appoint subcommittees to make investigations. [Amended Substitute 
House Bill No. 206, effective October 13, 1955, Onto Rev. Copr 
§§103.46 to 103.52, inclusive (enacted). | 


CEMETERY TRusTEEs—compensation of clerk-treasurer. 

One member of the board of cemetery trustees or a person selected 
by such board shall be designated clerk-treasurer and shall be compensated 
from the cemetery fund in an amount not to exceed fifteen hundred 
dollars a year. The former provision required the clerk-treasurer to be a 
member of the board and did not provide for compensation for service 
in this capacity. [Amended Senate Bill No. 181, effective September 20, 
1955, Onto Rev. Cope §759.36 (amended). | 


CuariTiEs—solicitation of funds regulated. 

Organizations intending to solicit contributions for charitable pur- 
poses; except religious organizations and their agencies, educational in- 
stitutions, a group when the charitable purpose is confined to its member- 
ship, persons soliciting for the relief of an individual, and those who 
solicit less than five hundred dollars in one year; shall file with the 
attorney general or the county clerk of courts its name, addresses of its 
officers and personel, the names and addresses of professional fund raisers 
who act in its behalf, the purpose for the solicitation, and the period 
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during which it is to be conducted, Professional fund raisers must also 
register. 

A report of contributions and expenditures must be filed with the 
attorney general or county clerk of courts each year. [Amended Sub- 
stitute Senate Bill No. 287, effective September 30, 1955, Onto Rev. 
Cope §§1716.01 to 1716.07, inclusive, and $1716.99 (enacted). ] 


Cora Groups—may receive support from school districts and cities. 

This act adds choral groups and educational lecture associations to 
the former provision allowing schoo] districts and cities to contribute to 
the support of symphony associations, Such subdivisions shal] not spend 
more than thirty thousand dollars a year for support of these associations 
and societies. When sponsored by school districts an association or society 
must by resolution allow the board of education to nominate three trustees 
or members of its governing board and one member of the executive 
committee and require feasible performances for public schools. When 
sponsored by a city such an association or society must by resolution allow 
the mayor or legislative authority to nominate three trustees or members of 
its governing board and require low cost performances. [Amended 
Senate Bill No. 223, effective September 30, 1955, Onto Rev. Cope 
$$757.03 to 757.08, inclusive (amended). ] 


Cicarerre LiceNses—procurement of duplicates. 

The act provides that persons engaged in the wholesale or retail 
business of trafficking in cigarettes may obtain a duplicate license from 
the county auditor upon payment of a fifty cent fee in the event the 
original is lost, destroyed, or defaced. The only change from the original 
law is to state from whom the duplicate may be obtained. [Amended 
House Bill No. 216, effective July 7, 1955, Onto Rev. Cope $5743.15 
(amended). | 


CIGARETTE ‘J.Ax—returns filed semi-annually. 

Wholesale cigarette dealers, and retail cigarette dealers licensed to 
affix stamps by a metering device, shall make semi-annual returns and 
remit semi-annually the amount of cigarette tax due the state. A. penalty 
of one dollar a day shall be assessed for late filing. Previously the law 
required returns to be filed monthly. [Amended House Bill No. 388, 
effective September 27, 1955, Onto Rev. Cope §§5743.03 and 5743.04 
(amended). ] 


Crries—may contribute to support of choral groups and _ lecture 


associations, 
See CHorAL GroupPs, this index. 
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Civir DerenseE—voluntary workers afforded protection under work- 
men’s compensation as state employees. 

Civil defense workers shall be deemed state employees for the pur- 
pose of the workmen’s compensation act and shall be compensated as 
such for any total disability, loss of member, or death while performing 
civil defense duties. The act defines “civil defense works” and “civil 
defense duties” in detail and requires records of participation in civil 
defense activities to be maintained and furnished as a condition to re- 
covering compensation. The act is to be administered by the industrial 
commission and its decisions are not appealable. Costs and expenses are 
payable from the general fund account of the state. [Amended Sub- 
stitute House Bill No. 521, effective September 29, 1955, Onto Rev. 
Cope §4123.03 (amended) and $§4123.031 to 4123.07, inclusive, 
4123.391 and 4123.541 (enacted). | 


Crviz. SERvicE—appeal from order of removal. 

If the chief or a member of a police or fire department of a city is 
suspended, demoted, or removed, an appeal on questions of law and fact 
may be had from the decision of the municipal civil service commission to 
the court of common pleas in which the city is situated. In the case of 
the removal of other officers or employees from the classified service of 
the state or its political subdivisions the decision of the state or municipal 
civil service commission remains final. The prior law provided for an 
appeal to the common pleas court by a member of a police or fire 
department in case of removal only and made no mention of an appeal on 
questions of law and fact. [Amended Senate Bill No. 134, effective 
August 16, 1955, Onto Rev. Cope $143.27 (amended). | 


Civi_ SERvicE—noncitizen physicians and nurses employed in unclassified 
service. 

The civil service law was amended to include in the unclassified 
civil service nurses and physicians, licensed to practice in Ohio and em- 
ployed in such capacity by the state or its political subdivisions, and 
medical assistants in mental], tuberculosis, or chronic disease hospitals, 
if such physicians, nurses, and medical assistants are not citizens of the 
United States. The composition of the classified civil service remains 
unchanged. [Amended Substitute Senate Bill No. 8, effective August 5, 
1955, Onto Rev. Cone §143.08 (amended). ] 


Civit SERvICE—restoration to position after military service. 
The statute providing that any person entering the armed services 
of the United States by enlistment, commission, or call by draft or from 
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reserve status shall be restored to a civil service office or position, if he 
held such office or position for ninety days immediately preceding such 
service and follows the prescribed procedure, now expressly applies to 
persons who enter on extended active duty but does not apply to re-enlistees 
displaying an intent to remain on active duty by re-enlisting or to 
commissioned officers voluntarily accepting extended active duty beyond 
that required on accepting a commission. The prior law was applicable 
only to persons entering the armed services during the emergency in 
existence at the time the provision was enacted. [Amended House Bill 
No. 475, effective May 19, 1955, Onto Rev. Cope §143.22 
(amended). | 


Civit Service CoMMIssIONERS—salary increased. 

The annual salary of cach member of the state civil service com- 
mission is increased from six thousand to nine thousand dollars. [Amended 
Senate Bill No. 305, effective July 11, 1955, Onto Rev. Cope §143.05 
(amended). | 


Cope CorrEctions—division of juvenile research. 

“Juvenile diagnostic center” replaces “bureau of juvenile research” 
in several sections of the code to make their language appropriate as it 
relates to the department of mental hygiene and correction. [Amended 
Senate Bill No. 332, effective September 30, 1955, Onto Rev. Cope 
$$5119.091, 5119.19, 5119.20, 5119.21 and 5121.06 (amended).] 


Comic Books—obscene books prohibited. 

This act prohibits the distribution in any manner of a comic book, 
which depicts unlawful acts or provocates juvenile deliquency, to a minor 
under eighteen. This prohibition is likewise applicable to motion picture 
film which is obscene or tends to corrupt morals. Possession of these 
items is prohibited. A warrant will issue on complaint for search and 
seizure of prohibited books and motion picture film. A fine of one 
thousand dollars or imprisonment for six months is imposed for violation. 
| Amended Substitute House Bill No. 712, effective October 6, 1955, 
Onto Rev. Cope $§2903.10, 2903.11, 2905.341, and 2905.342 
(enacted) and §2905.35 (amended). | 


See comment on this act, Part 1, page (supra. ) 


Common PLEas JupGEs— increased in certain counties. 


The act increases the number of common pleas judges for Clark, 
Columbiana, Cuyahoga, Hamilton, Lorain, Butler, and Richland counties. 
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The judge in Hamilton county whose term begins January 1, 1957, 
shall be the juvenile judge and the judge whose term begins January 5, 
1957, shall be the domestic relations judge. In Lorain county the judge 
whose term begins January 3, 1959, shall be the domestic relations and 
juvenile judge. In Richland county the judge whose term begins January 
1, 1957, shall be the domestic relations and juvenile judge. In Butler 
county the judge whose term begins January 1, 1957, shall be the 
domestic relations and juvenile judge. 

Section 2151.08 of the Revised Code relating to the juvenile court 
of Hamilton county is repealed. [Amended Substitute House Bill No. 
381, effective October 11, 1955, Onto Rev. Cope §$§2301.02 and 
2301.03 (amended) and $2151.08 (repealed). | 


CoMPENSATION—township clerk and trustees. 

The township clerk shall be allowed ten per cent upon all moneys 
collected from ministerial land and one and one-half per cent upon all 
moneys collected by him from school lands, and five dollars for recording 
action of the board and writing orders on the county auditor, The former 
law provided one and one-half per cent for all moneys collected, and 
fifty cents for recording action of the board. The maximum a clerk 
may receive in a county with a budget of less than five thousand dollars 
was changed from three hundred fifty to five hundred dollars. No clerk 
shall receive compensation in excess of twelve hundred dollars, except he 
shall receive fifty cents for preparing notices for land owners and for 
certifying assessments in addition to all other compensation. 

The amount township trustees shall receive for meeting to distribute 
the ministerial trust fund was limited to five dollars, an increase of three 
dollars and fifty cents. [Amended House Bill No. 24, effective August 
30, 1955, Onto Rey. Cope §$501.12, 501.13, 501.15, 507.09 and 
515.12 (amended). | 


ComPetirivE Bippinc—public official may purchase from public utilities 
without competitive bidding. 

This act provides that appropriate public officers of the state or its 
political subdivisions may acquire services or products from a public utility 
without the necessity of advertising and competitive bidding if the services 
or products are not available from other public utilities, [Amended 
Senate Bill No. 350, effective September 29, 1955, Onto Rev. Cope 
$9.30 (enacted). ] 


CorPoRATE FRANCHISE Tax—returns filed annually with the treasurer 
of state, 

This act provides that each profit and nonprofit corporation organ- 
ized under the laws of this state and each foreign profit or nonprofit 
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corporation doing business in this state shall file annual tax returns with 
the treasurer of state on forms prescribed by the tax commissioner together 
with the amount of fees shown to be due by such returns, The treasurer 
shall transmit the returns to the tax commissioner. The former law 
required a report to be made to the tax commissioner. [Amended Senate 
Bill No. 82, effective July 7, 1955, Onto Rev. Cope §5733.02 
(amended ). | 


CorRPORATIONs—determination of share value for taxation. 

The act adds reserves for accounts receivable, appreciation, and 
abandoned property to the assets which may be excluded in determining 
the book value of outstanding shares of stock of a corporation. The tax is 
based on the net book value. Under the prior law the corporation was 
allowed to show that the book value exceeded the fair value of the stock 
and this fair value was used as the basis for taxation. [Amended Sub- 
stitute House Bill No. 324, effective October 5, 1955, Onto Rev. Copr 
$5733.05 (amended). ]} 


CorPporaTions—information filed with tax commissioner. 

The act requires each corporation, domestic or foreign, to file with 
the tax commissioner a list of its shareholders, registered bondholders, 
debentureholders, noteholders, and other holders of investments in the 
corporation residing in this state, except where the intangible tax on such 
property is assessed and paid at its source by the corporation, ‘The corpo- 
ration must also file lists for its foreign affliates. 

The prior law required only a list of the shareholders residing in 
this state. [Amended House Bill No. 321, effective September 13, 1955, 
Onto Rev. Cope §5711.34 (amended). ] 


CoRPORATIONS—revisidn and codification of the corporation code. 


This act completely renovates the laws relating to corporations by 
revising, codifying, and renumbering the former statutes and enacting 
new provision, The laws relating to nonprofit corporations, statutory 
agents of foreign corporations, and derivative suits by shareholders are 
included in this revision. [Amended House Bill No. 70, effective October 
11, 1955, Onto Rev. Cope §$§1701.01 to 1701.99, inclusive, 1702.01 
to 1702.58, inclusive, 1703.045, 2307.315, (enacted) §§111.16, 
757.03, 757.05, 1103.13, 1103.31, 1103.37, 1103.42, 1105.23, 
1109.03, 1151.11, 1151.38, 1151.45, 1151.61, 1157.23, 1157.25, 
1319.05, 1703.01, 1703.04, 1703.27, 1709.01, 1709.04, 1713.02, 
1719.01, 1719.02, 1729.06, 1729.07, 1729.27, 1733.01, 1733.04, 
1733.05, 1733.06, 1733.07, 1733.11, 1733.14, 1733.19, 1739.01, 
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3735.62, 4951.12, 4953.05, 4961.07, 4967.04, 5727.51, 5727.54, 
5727.56, 5733.20, and 5733.22 (amended) and §$§1701.01 to 1701.99, 
inclusive, 1702.01 to 1702.43, inclusive, 1702.99, and section 1703.18 
(repealed). See comment on this act Part 1, page 466 supra. 


CorPoRATIONS—tax returns filed in duplicate. 

This act requires personal property tax returns showing income yield 
of productive investments in an aggregate assessable amount of five hun- 
dred dollars or more or showing taxable property of an aggregate assess- 
able value of five thousand dollars or more and all returns listing taxable 
property of a corporation to be made in duplicate. One copy to be 
retained by the county auditor and the other for the use of the tax 
commissioner, 

The former provision did not include all returns listing property 
of a corporation. [Amended House Bill No. 337, effective September 22, 
1955, Onto Rev. Cone $5711.11 (amended).] 


CorPporations—tender of tax prevents penalty for late payment. 

A corporation may apply to the tax commissioner for a review of 
his tax determination within thirty days after the receipt of the tax state- 
ment from the treasurer of state. If the corporation tenders an amount 
to the treasurer as a tax and the treasurer accepts, it shall preclude an 
imposition of a penalty for-nonpayment pending the final determination 
but shall not prejudice a claim for taxes. 

This provision clarifies a similar provision in the former law. [Senate 
Bill No, 108, effective September 29, 1955, On10 Rev. Cope $5733.11 
(amended ). | 


Correction Or Errors—corrects conflicting errors and removes ob- 
solete sections, 

This act is designed to correct conflicting errors and remove obsolete 
sections of the Revised Code. Reference to the superintendent of public 
instruction is removed as the state board of education now performs his 
functions, Other changes are made but the sections amended are not 
substantially changed. 

The sections relating to a school survey committee are repealed 
because of obsoleteness. Sections 143.03, 1713.02, 3781.03, and 4511.01 
of the Revised Code as enacted by the 101st General Assembiy were 
repealed. All such sections, except 4511.01, are correctly enacted by this 
act. [House Bill No. 936, effective October 17, 1955, Ont10 Rev. Cope 
$§143.03, 731.46, 1713.02, 2151.39, 3781.03, and 5103.10 (amended ) 
and §§103.41, 103.42, 103.43, 151.21, 151.22, and 151.23 (repealed). | 
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Correcrions To REvisEp Copr—errors resulting from revision of the 
General Code. 


See Omnibus BI, this index. 


CosMETOLOGIst—applications and fees for license. 

The act removes the requirement that applicants for a managing 
cosmetologist’s license must have practiced cosmetology for six months. 
It extends reciprocity to other countries as well as other states and 
territories of the United States. The fee for a managing cosmetologist 
license is increased from three to five dollars with a three dollar renewal 
fee. [Amended House Bill No. 425, effective October 5, 1955, Onto 
Rev. Conk §$§$4713.02, 4713.04, 4713.09, and 4713.11 (amended). | 


Country COMMISSIONERS—may assign numbers to buildings. 

The board of county commissioners may designate street names and 
assign numbers to buildings in unincorporated areas and the owners shall 
comply therewith. [Substitute Senate Bill No. 277, effective September 
29, 1955, Onto Rev. Cope §$303.021 (enacted). | 


Country CoMMIssIONERS—may construct and lease hospital facilities. 

The board of county commissioners, upon application by a charitable 
hospital corporation, may determine that additional hospital facilities are 
needed and appoint a county hospital commission of three or more mem- 
bers. The commission shal] consult with the hospital corporations par- 
ticpating in the application to determine their needs. “The commission may 
accept conveyances of land and the county commissioners may submit a 
bond issue for construction of facilities thereon. ‘The commissioners may 
lease such facilities to a hospital corporation or sell at the cost to the 
county less depreciation. If the hospital is not operated in accordance 
with the terms of the agreement the lease may be terminated. [Amended 
Senate Bill No. 152, effective September 16, 1955, Onto Rev. Copr 
$339.14 (enacted). | 


Country CoMMIssIONERS—may contribute to support of mental health 
clinics. 
See Menrat Ciinics, this index. 


Country CoMMIssIONERS—may grant permission to construct water lines, 
See WaTER AND SEWER Lungs, this index. 
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Country CoMMIssIONERS—may provide for lighting of highway inter- 
sections, etc. 

The board of county commissioners may provide for lighting of 
bridges over streams, highway intersections, highway or railroad grade 
separations or interchange areas erected by it; the cost to be paid from 
funds for highway construction and maintenance funds. The former 
law provided only for the lighting of certain bridges to be paid from 
the county bridge fund. [Amended House Bill No. 878, effective 
August 18, 1955, Onto Rev. Copr $5591.35 (amended). ] 


County CoMMIssIoNERs—required to furnish aid to disabled persons. 
See DisaBLep Persons, this index. 


County EmpLoyEEs—paid holidays. 

County employees working on a per diem or hourly basis shall re- 
ceive, in addition to their vacation leave, eight hours of holiday pay for 
each of six holidays. [Amended House Bill No. 27, effective September 
23, 1955, Onto Rev. Cope §325.19 (amended). ] 


County Hosprrats—deposit of funds must be secured. 

This act provides that funds deposited by the board of county 
hospital trustees and those deposited by the board of trustees of a district 
tuberculosis hospital must be secured. ‘The bank or trust company in which 
such funds are deposited must furnish security for the deposits in the 
same manner and extent as furnished for the deposit of other public 
funds. [Amended Senate Bill No. 97, effective September 22, 1955, 
Outro Rev. Cope §$§339.06 and 339.26 (amended). } 


County REcorDERs—law requiring county recorders to report transfers 
in contemplation of death repealed. 
See INHERITANCE Tax, this index, 


Court ConsTaBLEs—compensition increased, 

The compensation of court constables as fixed by the judge making 
the appointment may now be five thousand four hundred dollars in 
counties with four judges, three thousand three hundred in counties with 
two or three judges, and twenty-five hundred in counties with one judge. 
The former compensation was four thousand, twenty-five hundred, and 
two thousand, respectively. [Amended House Bill No, 555, effective 
October 5, 1955, Onto Rev. Cope §2701.08 (amended). ] 
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Courr Or AppEeALs—yjurisdiction and procedure. 

The court of appeals may review, affirm, modify, set aside, or 
reverse judgments or orders of inferior courts of record in its district 
upon an appeal on questions of law. 

The act sets forth ten classes of actions which may be appealed on 
questions of law and fact and specifically provides that all other cases 
may be appealed only on questions of law. 

Errors must be specifically pointed out in the record in appeals 
on questions of law. In appeals on questions of law and fact the court 
shall review such part of the trial record as any party may present and 
hear such additional evidence as it deems in the interest of justice. 
[Amended Senate Bill No. 71, effective October 4, 1955, Ouro Rev. 
Cope $§2501.02, 2505.08, 2605.21 and 2505.36 (amended). ] 


Court Or AppEaLs—new district created. 

The act provides that there shall be ten judicial courts of appeals 
districts and establishes a tenth district consisting of Franklin county. 
Franklin county was formerly a part of the second district. [Substitute 
House Bill No. 43, effective September 14, 1955, Oxnto Rev. Copr 
$2501.01 (amended) and §2501.011 (enacted). ] 


Court Reporrers—salary and fees increased. 

This act increases the salary of shorthand court reporters to allow 
compensation of six thousand dollars a year in counties having two or 
more judges and forty-eight hundred dollars in other counties, except 
where the appointment is for less than a year the compensation may be 
eighteen dollars per day plus expenses. “The maximum compensation was 
previously forty-eight hundred, thirty-six hundred, and fifteen dollars, 
respectively. 

The fee for transcripts and copies is increased from fifteen to 
twenty-five cents per orie hundred words. [Amended Senate Bill No. 37, 
effective October 11, 1955, Onto Rev. Cope $§2301.22 and 2301.24 
(amended). | 


Courts—assignment of judges to probate court. 
See JupGEs, this index. 


Courts—bills of exception, 


When a party wishes to appeal from an error in a ruling of the 
common pleas court and such error does not appear in the record or the 
journal entry, he shall reduce his objections to writing as a bill of ex- 
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ceptions and file them not later than forty days after perfecting his appeal. 
The previous time limitation was forty days after the overruling of a 
motion for a new trial, or the final decision of the court if a motion for a 
new trial was not filed. [Amended Senate Bill No. 61, effective October 
4, 1955, Onto Rev. Cope §2321.05 (amended). | 


Courts—conclusions of law and fact. 

When questions of fact are tried to the court a party may request a 
separate finding of law and fact before the journal entry of the final 
order or decree has been approved; otherwise the finding shall be general. 
The separate finding shall be in writing in the court of common pleas 
and stated on the record in the court of appeals. 

The prior provisions allowed a separate finding only if a party wished 
to except to a decision of law by the court of common pleas, or an ob- 
jection to a decision of law or a motion for a new trial in the court of 
appeals. [Amended Senate Bill No. 28, effective September 30, 1955, 
Onto Rev. Cope §§2315.22 and 2505.30 (amended). ] 


Courts—fees for publication of calendar. 

In counties in which a daily law journal is printed the judges of 
the courts of record, other than the court of appeals, shall designate 
such journal as the journal in which shall be published all calendars of 
the courts. ; 

The judges shall fix fees for publications not fixed by law. The fee 
for each case shall not exceed one dollar and fifty cents and one dollar 
and thirty-five cents for the publication of abstracts of legal advertising. 
Such fees shall be taxed as cost. 

The old law fixed both fees at one dollar. [Amended Senate Bill 
No. 121, effective October 4, 1955, Onto Rev. Cope §2701.09 
(amended). | 


Courts—not required to file list of fiduciaries with tax commissioner. 

This act repeals the provision requiring the clerks of common pleas, 
municipal, and probate courts to file a list of fiduciaries in control of 
any estate in their respective courts with the tax commissioner. [House 
Bill No. 257, effective July 21, 1955, Onto Rev. Cope §5711.33 
(repealed ). | 


Courts—printing and binding of decisions. 
No contract shall be let for the printing and binding of decisions 
of the supreme court and courts of appeals at a cost of more than four 
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dollars fifty cents per volume for the three hundred fifty copies de- 
livered to the clerk of the supreme court. The previous maximum price 
was three dollars fifty cents. [Amended House Bill No. 654, effective 
October 6, 1955, Onto Rev. Cope $2503.24 (amended).] 


CRIMEs—minimum sentences provided for certain crimes. 


The act provides a minimum sentence for various crimes for which 
a maximum sentence was previously provided but for which a minimum 
sentence was not prescribed. [Amended House Bill No. 78, effective 
October 6, 1955, Onto Rev. Cope §§731.99, 1115.99, 1323.99, 
1707.99, 2901.03, 2901.37, 2905.09, 2905.34, 2909.12, 2911.03, 
2911.05, 2911.06, 2911.08, 2911.21, 2913.10, 2913.13, 2921.14, 
2923.08, 2923.13, 2923.14, 2923.21, 2923.30, 3599.01, 3599.27, 
3599.39, 3999.99, 4123.99, 4505.99, 4903.99, 4905.99, 4907.99, 
4909.99, 4965.99, 4999.09, 5703.99, 6101.99, and 6115.99 
(amended). | 


CRIMINAL AssAULT—penalty increased for child assault. 


The fine for assaulting a child under sixteen and willfully taking 
liberties with the child without committing or intending to commit rape, 
or indecent exposure in the presence of a child is now from five hundred 
to five thousand dollars, The imprisonment remains the same. The 
previous fine was from one hundred to one thousand doilars. [Amended 
Senate Bill No. 174, effective September 29, 1955, Onto Rev. CopeE 
$2903.01 (amended). ] 


CRIPPLED CHILDREN—care and treatment. 


Upon application to the division of social administration by a parent, 
guardian, or some interested person, the division may accept a crippled 
child for care and treatment. If the parent or guardian is unable to pay 
for the treatment, the cost of the treatment shall be paid by the county 
in which the child has a legal settlement. 


If a parent or a guardian fails to provide treatment for a crippled 
child and the division finds it in need of treatment, the division or an 
interested person shall apply to the juvenile court and the child shall be 
received by the division on order of the court. The court may require 
such parent to pay the cost of treatment. 


The prior law required application to the juvenile court before any 
child could be accepted for treatment by the division. [Amended House 
Bill No. 316, effective, September 22, 1955, Onto Rev. Cope 
$§5103.08, 5103.12, and 5103.13 (amended). ] 
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DepartTMENT Or HEALTH-——inventory and survey of need and control 
over construction of medical facilities. 


> 


The act defines “medical facilities” as diagnostic centers, rehabilita- 
tion facilities, and nursing homes as these terms are defined by federal 
law and gives the department of health the same jurisdiction over deter- 
mining the need for such facilities and developing plans for their con- 
struction as it had over hospitals under the prior law. [Amended House 
Bill No. 350, effective September 14, 1955, Onto Rev. CoprE 
$§3701.01, 3701.08, 3701.09, 3701.37, 3701.39, 3701.40, 3701.42, 
and 3701.45 (amended). ] 


DEPARTMENT OF HEAL TH—to operate the Southeast Ohio tuberculosis 
hospital. 

The act designates the tuberculosis hospital in Ward township, 
Hocking county as the “Southeast Ohio tuberculosis hospital” and provides 
that it shall be operated by the department of health. This is the second 
tuberculosis hospital operated by the department of health, the other 
being the Ohio tuberculosis hospital at Ohio State University. The South- 
east hospital is authorized to establish an out patient department for 
diagnostic and other services. [Amended House Bill No. 225, effective 
September 20, 1955, Oxnto Rev. Cope §$3701.80 to 3701.84, inclusive 
(enacted). | 


DEPARTMENT OF InpbustrRIAL RELATIONS—to inspect upholstered 
furniture. 


See FURNITUBE, this index. 


Department Or Pusitic Works—may make regulation pertaining 
to recreational areas. 

The department of public works is authorized to make and enforce 
regulations pertaining to bodies of water and land adjacent thereto under 
its control and used for public recreational purposes. Persons violating 
any such regulation shal] be fined from ten to one hundred dollars. 
| Amended Substitute House Bill No. 888, effective October 6, 1955, 
Onto Rev. Cope §§123.76 and 123.99 (enacted). ] 


DEPENDENT CHILDREN—county may recover aid paid by mistake or 
fraud. 

The county may recover aid paid for the support and care of a child 
through mistake, fraud, or misrepresentation, Such aid may be recovered 
from any person legally responsible for the child’s care and support. 
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The act also provides that each county shall be entitled to receive 
from the state twenty-five per cent of the amount its expenditures for 
aid for dependent children exceeds the amount of federal reimbursement 
to which the county is entitled. [Amended House Bill No. 342, effective 
October 5, 1955, Onto Rev. Cope §§5107.04 and 5107.07 
(amended ). | 


Deposrr GUARANTEE AssOCIATIONS—may be formed by building and 
loan associations 

Twenty-five or more building and loan associations may become 
incorporated as a mutual deposit guaranty association without capital 
stock. Such an association may assure the liquidity of member associations, 
guarantee deposits in member associations, buy the assets of a member, 
and invest funds in designated bonds and securities. A deposit guarantee 
association shall file, with the superintendent of building and loan as- 
sociations, a report twice each year showing its financial condition. The 
superintendent shall make yearly examinations of each deposit guarantee 
association. [Amended Senate Bill No. 144, effective October 11, 1955, 
Onto Rev. Cope §§1151.80 to 1151.92, inclusive (enacted) and 
§§ 1151.34, 1151.41, and 1155.02 (amended). | 


Deposrr Or Pusiic Funps—must be secured. 

The director of a county department of welfare is included among 
those public officials who shall not deposit public funds in a bank or 
trust company beyond the amount secured by federal deposit insurance 
unless such bank or trust company hypothecates securities or executes 
an undertaking payable to the depositor as security for such excess. 
| Amended House Bill No. 562, effective August 30, 1955, Onto Rev. 
Cope §131.11 (amended). | 


Direcror Or Hichways—acquisition of land affecting railroads. 

Where the department of highways is obligated to acquire land in 
connection with improvements affecting railroads under grade separation 
statutes or agreements with railroads for the readjustment of railroad 
facilities, the director may at his discretion take the land in fee simple 
and convey it in fee simple to the railroad. ‘I’his provision is an exception 
to the old law which required the director to purchase land only for the 
time necessary and desirable when the purchase was for temporary pur- 
poses. [Amended House Bill No. 480, effective October 5, 1955, Ortto 
Rev. Cope §5501.11 (amended). | 


Direcror Or HigHways—advance approval of projects. 
The director of highways may approve preliminary plans for high- 











1956] INDEX—DIGEST 


wn 
w 
— 


way projects submitted by a municipal corporation, After such approval 
the municipality may expend funds for engineering and rights of way 
and be reimbursed for the state’s share of such expenditures in the nature 
of credit against the portion of the cost of the project to be borne by the 
municipality. [Amended Senate Bill No. 217, effective October 4+, 1955, 
Onto Rev. Cope §5521.12 (enacted). | 


Drrecror Or HiGhways—may acquire land for roadside parks. 


See RoapsipE Parks, this index. 


Direcror Or Highways—may employ consulting engineers for addi- 
tional purposes. 

The director of highways may employ consulting engineers to lay 
out, inspect, and generally supervise the construction of a project. 
Formerly the use of such engineers was restricted to preparation of de- 
tailed plans and estimates and preliminary engineering investigations and 
reports. [Amended Senate Bill No. 251, effective October 4, 1955, 
Onto Rev. Cope §5501.10 (amended). ] 


Direcror Or Hicghways—may enter agreements for toll free bridges 
at boundaries. 

This act authorizes the director of highways to enter agreements 
with other states or their political subdivisions or the United States for the 
maintenance and repair of toll free bridges over streams forming a 
boundary of this state. The state may pay up to fifty per cent of the 
cost of maintenance, but no agreement shall obligate the state for more 
than one hundred thousand dollars a year. No agreement shall become 
effective until] Kentucky has let contracts for construction of a toll-free 
bridge between Kentucky and Ohio. [Amended House Bill No. 430, 
effective October 5, 1955, Onto Rev. Cope §5501.161 (enacted). | 


Director Or HicgHways—may increase items specified in contract. 


The director of highways may direct a contractor to increase the 
quantities of an item used in a project to the extent of twenty per cent 
with a cost up to five thousand dollars. If the cost is less than one thou- 
sand dollars, the twenty per cent limitation will not apply. For increases 
above such amounts the director must award a new contract by advertising 
for bids. Formerly the cost for increase was limited to two thousand 
dollars. | Amended Senate Bill No. 250, effective September 30, Onto 
Rev. Cope §5525.14 (amended). ] 
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Direcror Or Hicghways—may purchase land in fee simple. 

The director of highways is authorized to purchase all or any part of 
a tract of land in fee simple, if acquisition of part will result in substantial 
damage to the residue by severance, controlled access, or isolation. Such 
land may be sold at public auction for two-thirds of its appraised value. 
[Amended Substitute House Bill No. 481, effective October 5, 1955, 
Onto Rev. Cope §5501.011 (enacted). ] 


Direcror Or Highways—may remove structures from appropriated 
lands. 

The director of highways is vested with the authority to remove 
structures from appropriated lands within sixty days after notice is given 
to the owners. If the jury has not fixed the value of the structures, the 
director shall cause an appraisal to be made with pictures of the structures. 
The value fixed by the appraisers shall be deposited with the court and 
the appraisal may be used as evidence of value but is not binding on the 
owner. The owner may withdraw the amount deposited for the structure 
and have it deducted from the final verdict. The prior law did not set 
forth a procedure for removing structures, although it allowed them to be 
removed. [Amended House Bill No. 482, effective October 5, 1955, 


Onto Rev. Cope $§5519.01 and 5519.03 (amended). | 
See comment on this act, Part 1, page 463 supra. 


Director Or Pustic WELFARE—may make co-operative agreements 
with counties. 

This act authorizes the director of public welfare to enter into 
agreements with county boards of commissioners to create a single ad- 
ministrative unit within the county for administration of aid for the aged, 
blind, dependent children, permanently and totally disabled, and for the 
administration of poor relief. [Amended House Bill No. 915, effective 
October 6, 1955, Onto Rev. Cope $5101.02 (amended). | 


DisaBLED PERsoNs—county to aid needy. 

The county commissioners shal] furnish aid to persons who are 
permanently and totally disabled and are not otherwise cared for and who 
have resided in the state for one year. The amount of such aid shall be 
sufficient to provide subsistence compatible with health and well-being but 
shall not be greater than the amount established as the basis for federal 
reimbursement. ‘The state department of welfare shall supervise aid to the 
disabled and its rules shall be binding upon the counties. It may administer 
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the aid in counties which do not comply with the provisions of the act or 
the departments rules. The state shall pay one-half the difference be- 
tween the total aid granted and the amount of federal grants to the 
county. 

A penalty of a fine of five hundred dollars or imprisonment for six 
months, or both is provided for persons securing aid through fraud or 
misrepresentation. [Amended House Bill No. 135, effective October 4, 
1955, Onto Rev. Cone §§5106.01 to 5106.10, inclusive, and 5106.99 
(enacted). ] 


Division OF CaprraL PLANNING—created in the department ot 
finance. 

The act establishes a division of capital planning and improvement 
in the department of finance. The division of capital planning shall in- 
spect all structures and land owned by the state and its agencies and 
maintain continuously a capital plan consisting of recommendations as to 
acquisition of land, construction of buildings, and other improvements. 
The plan shall be extended through a period of six years in the future. 

A capital planning and improvement board is created to review the 
recommendations of the division and approve its plan or a modification 
and recommend it to the general assembly. 

All contracts for purchase of land or construction involving more 
than three thousand dollars must be approved by the chief of the division 
of capital planning. [Amended Substitute House Bill No. 490, effective 
October 5, 1955, Onto Rev. Cope §$$121.04 and 153.04 (amended ) 
and §§125.81, 125.82, and 127.21 to 127.26, inclusive (enacted). ] 


Division Or SHorE Erosion—may grant permits to remove submerged 
resources from Lake Erie. 

This act permits the chief of the division of shore erosion, with the 
approval of the director of natural resources, the natural resource com- 
mission, the attorney general, and the governor, to grant permits and 
leases, on a royalty or rental basis, to persons for the removal of sand, 
gravel, stone, gas, oil, and other minerals from the bed of Lake Erie. 
The lease shall be for a term of years or until the extraction of the 
mineral covered thereby is completed. 

Under the prior law the chief of shore erosion could grant permits 
without the approval of the above enumerated parties. Gas and oil were 
not specifically included in the list of minerals to be removed and no 
provision was made for leases. [Amended Substitute House Bil] No. 358, 
effective October 5, 1955, Onto Rev. Cope §1507.03 (amended). | 


Division Or WarerR—inventory and analysis of water supplies. 
The act authorizes the division of water to conduct inventories of 
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the water and other natural resources in each drainage basin in the state, 
and it further authorizes the division to develop a plan of water manage- 
ment taking into consideration the variety of uses of water and the need 
for its retention and control. The division may accept and expend monies 
contributed by persons, conservancy districts, or political subdivisions for 
the development of such plan. [Amended House Bill No. 166, effective 
August 1, 1955, Onto Rev. Cope §1521.04 (amended). ] 


Division Or WiLpLiFE—to pay fees on land to county treasury. 

The division of wildlife of the department of natural resources shal] 
pay to the treasurers of counties, wherein lands owned by the state and 
administered by the division are located, one per cent of the taxable value 
of the land as shown on the auditors records at the time the state acquired 
it. The payments shall be made from funds derived from hunting and 
fishing license fees and federal wildlife restoration funds. 

The division may also contract with private persons for the creation 
or improvement of wildlife habitats on land administered by it. 
[Amended House Bill No. 371, effective September 14, 1955, Onto 
Rev. Cope §§1531.27 and 1531.28 (enacted) and §§1533.15 and 
1533.33 (amended). | 


Divorce—custody and support pendente lite. 

The court may make an order for the custody and support of minor 
children during the pendency of a divorce or alimony action, A party 
whose rights are irreparably and substantially affected may request a 
rehearing at which time the court shall make a final order with respect 
to such matters. The prior law did not specifically provide for custody of 
minor children during pendency nor did it provide for rehearing and 
final order relating to support and custody. [Amended House Bill No. 
123, effective October 5, 1955, Onto Rev. Cope $3105.14 


(amended). | 


Doc Anp Kenne_ Funp—claims against. 

Domestic rabbits are added to the list of domestic animals for which 
the owner may make claims against the dog and kennel fund of the 
county, if such animals are injured or killed by a dog not belonging to 
the owner and have a value of ten dollars or more. The act further 
provides that the affidavit of loss must state that the claimant was not the 
owner of an unlicensed dog at the time of the loss. Persons who own an 
unlicensed dog at the time of loss are not permitted to recover. [ Amended 
House Bill No. 632, effective October 6, 1955, Onto Rev. Cope 
$966.29 (amended). | 
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Doc LicENsEs—free registration for leader dogs. 

The owner of a guide or leader dog shall be exempt from regis- 
tration fees for such dog upon proof that it has been trained to lead blind 
persons and is being used for such purpose. The registration shall be 
permanent so long as the dog so serves. [Amended Senate Bill No. 47, 
effective July 15, 1955, Onto Rev. Cope §955.011 (enacted). ] 


EpuCATIONAL ‘TELEVISION FouNbATION—boards of education may 
make contributions to. 
See Boarps oF Epucarion, this index. 


Epucation, Stare Boarp——created. 

This act creates a state board of education consisting of twenty- 
three members, one member to be elected from each congressional district. 
The state board shall exercise policy forming and planning functions, 
advise school districts as to improvement of public education, supervise 
allocation of federal and state funds, prescribe minimum standards for 
teachers and curriculum, require reports from school districts, and sub- 
mit budgetary request for the public schools. In addition, it shall appoint 
the superintendent of public instruction who shall be its administrative 
and executive officer, References to the superintendent of public in- 
struction in numerous sections have been supplanted by references to the 
state board of education. [Amended House Bill No. 212; §§3501.02, 
3505.03, 3505.04, 3505.33, 3301.011, 3301.021, 3301.031, and 
3315.259, effective July 12, 1955; $§3301.16, 3301.17, and 3313.811, 
effective October 11, 1955; effective remainder January 3, 1956; Onto 
Rev. Cope §§121.02, 121.03, 121.04, 141.03, 149.01, 1713.02, 
1713.03, 1713.04, 1714.06, 3301.04 to 3301.08, inclusive, 3303.04, 
3303.06, 3303.21, 3311.23, 3311.24, 3313.56, 3313.57, 3313.61, 
3313.71, 3313.81, 3315.33 to 3315.35, inclusive, 3319.15, 3319.22 to 
3319.28, inclusive, 3319.31, 3319.33 to 3319.36 inclusive, 3321.03 to 
3321.05, inclusive, 3321.07, 3321.09, 3321.12, 3321.18, 3321.24, 
3321.30, 3321.31, 3321.33, 3321.35, 3321.38, 3323.01, 3323.02, 
3323.04 to 3323.15, inclusive, 3325.01, 3325.02, 3325.05 to 3325.07, 
inclusive, 3329.02, 3329.03, 3331.01, 3331.05, 3375.01, 3501.02, 
3505.03, 3505.04, and 3505.33 (amended) ; and §§3301.011, 3301.021, 
3301.031, 3301.09 to 3301.17, inclusive, 3313.811, 3325.011, and 
3513.259 (enacted); sections 3301.01, 3301.02, 3301.03, 3303.01, 
3311.35, 3315.01 and 3319.20 (repealed). ] 


ELECTED OFFICIALs—salary increased. 
This act increases the salary of the members of the senate; elected 
state officials; judges of the supreme, appeals, common pleas, and probate 
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courts; county auditors, treasurers, recorders, commissioners, engineers, 
coroners, sheriffs; clerks of common pleas courts; and prosecuting at- 
torneys. Pay ranges are established with from twenty-seven to thirty 
classes based on population on which the compensation of elected county 
officials is based. The former law providing for a commission, composed 
of the state auditor, secretary of state, and attorney general, to determine 
the fees of county officials is repealed. [Amended Substitute Senate Bill 
No. 219, effective October 11, 1955, Onto Rev. Cope $§101.27, 
141.01, 141.04, 141.05, 325.01, and 325.02 (amended) §$§325.03, 
325.04, 325.05, 325.06, 325.08, 325.09, 325.10, 325.11, 325.14, and 
325.15 (reenacted) and $§325.33, 325.34, and 325.35 (repealed). | 


I. LECTIONS—omnibus act. 

This omnibus act corrects technical errors and inconsistencies in 
the election laws to provide for more efficient election administration. 
It prohibits candidates who fail to file campaign expense accounts from 
running for public office for a period of five years. The names of 
presidential electors are removed from the ballot. Elections for short 
unexpired terms for county offices are eliminated and appointment is 
substituted. The salary schedule for members of the board of elections 
is revised. [Amended Senate Bill No, 220, effective January 1, 1956, 
Onto Rev. Cope §$3.02, 305.02, 309.04, 311.03, 313.04, 315.04, 
317.06, 319.04, 321.02, 731.28, 731.29, 2303.04, 3501.12, 3501.17, 
3501.29, 3503.06, 3503.11, 3505.05, 3505.071, 3505.08, 3505.10, 
3505.23, 3507.07, 3509.03, 3513.02, 3513.04, 3513.191, 3513.256, 
3513.257, 3513.261, 3513.30, 3513.31, 3515.07, 3517.10, 3517.11, 
and 3517.12 (amended). ] 


EMPLOYEES—may receive leave of absence for temporary military 
training. 

Members of a reserve corps of the United States armed forces shall 
be entitled to a leave of absence of not to exceed fifteen days each year 
to fulfill their military training obligations. Such leave shall not affect 
a person’s vacation leave or other normal benefits. Sixty days notice must 
he given. The employee may enforce his rights under the act by suit for 
damages or equitable relief. [Amended Senate Bill No. 302, effective 
September 30, 1955, Onto Rev. Cope §5903.061 (enacted). ] 


EMPLOYMENT—females and minors. 

Females may be employed as taxi drivers between the hours of six 
a.m, and nine p.m., in delivery service on motor vehicles of less than one 
ton capacity and as operators of an automatic freight elevator with auto- 
matic controlled doors. ‘They may not be employed more than forty- 
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eight hours a week nor more than nine hours a day, but may do office 
work ten hours within twelve and in mercantile establishments ten hours 
the day before specified holidays. 

Children under eighteen shal] not be employed as firemen, engineers, 
motormen, or conductors upon railroads or boats; as operators of power 
driven machinery except as apprentices; in mining, quarrying or logging 
or around a race track. Girls under eighteen shal] not be employed to 
do house to house selling or canvassing except for educational, religious, 
charitable, or patriotic organizations. These are but part of the changes 
made by the act. [Amended Substitute Senate Bill No. 208, effective 
September 30, 1955, Onto Rev. Copr $$4107.43, 4107.46, 4109.12, 
and 4109.22 (amended). | 


ENGINEERS ANp SuRvEYors—fees for renewal of licenses. 

When the fund to the credit of the state board of registration for 
professional engineers and surveyors known as the “professional engineers’ 
fund” is in excess of one hundred thousand dollars at the end of any 
fiscal biennium, the board shall renew the license of any engineer or 
surveyor for the next calendar year without payment of the renewal fee. 
The renewal fee is fixed at three dollars a year for an engineer’s or 
surveyor’s license and four dollars for both, 

Elective officers engaged in engineering and surveying as a part of 
their duties are no longer exempt from registration, 

The prior law provided that any monies in the engineers’ fund in 
excess of sixty-thousand dollars could be used toward reduction of future 
renewal fees. Licenses could be renewed for two years and only a 
maximum fee therefor was fixed. [Amended House Bill No. 53, effec- 
tive September 21, 1955, Onto Rev. Cope §$§4733.08, 4633.15 and 
4733.18 (amended). | 


EXAMINATIONS—subject matter of occupational and professional exams. 
See, OccupaTIonaAL AND PROFESSIONAL EXAMINATIONS, this 
index. 


OccupatTionaL AND PROFEssIONAL EXAMINATIONS—subject matter. 

The act amends the statutes setting forth the requirements for en- 
trance into the occupation or profession of architecture, barbering, den- 
tistry, dental hygiene, embalming or funeral directing, midwifery, real 
estate salesmen, and medicine and related fields to provide that the ex- 
aminations for a license for practice in the various fields shall be related 
only to the fields of endeavor for which the license is being sought. 
[Amended House Bill No. 20, effective October 5, 1955, Ouro Rev. 
Cope §§4703.07, 4709.11, 4713.06, 4715.11, 4715.21, 4717.07, 
4731.13, 4731.30 and 4735.09 (amended). ] 
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ExPLosivEs—regulation of possession and sales. 

This act requires a person who stores or sells explosives to keep 
a record for one year of the quantity of explosives on hand, purchased, 
used, and the name, address, and purpose of each purchaser. The penalty 
for violation is a fine of from five to twenty-five dollars. 

Contractors using explosives shall store them in a magazine under 
lock or be penalized by a fine of from one hundred to one thousand 
dollars, [Amended Substitute Senate Bill No. 50, effective October 4, 
1955, Onto Rev. Cope §§3743.49 and 3743.50 (enacted) and 
$3743.99 (amended). | 


FeperRAL Tax Liens—recording with county recorder, 

Internal revenue liens or other liens in favor of the United States 
and certificates discharging or releasing such liens may be filed in the 
office of the county recorder by mail or otherwise. The recorder shall 
endorse the date of filing on a duplicate and return it to the district 
director of internal revenue by mail or by other means. The recorder 
shall receive no fee for filing a lien but he shall collect one dollar at the 
time of filing a discharge or release. Previously a fee of fifty cents was 
allowed for filing a lien, release, or discharge. [Amended House Bill 
No. 452, effective September 20, 1955, Onto Rev. Cope §$317.09 
and 317.32 (amended).] 


Fres—charged by the probate judge increased. 
See Propate Court FEEs, this index. 


Fire DepaARTMENT—promotion of members. 

The act sets forth the method for filling vacancies above the rank 
of regular fireman in fire departments in more detail than did the prior 
law. No such vacancy shall be filled except by the person receiving the 
highest score on a competitive examination given to the next lower rank. 
Credit for seniority shall be added to the score of the persons passing the 
competitive examination and if service has been interrupted by service in 
the armed services of the United States seniority credit shall be given for 
time so served. At least twelve months service is required for eligibility 
for promotional examinations, Promotions are on a probationary period of 
not to exceed six months, but an appeal may had to the municipal civil 
service commission from a notice of unsatisfactory probation. [Amended 
House Bill No. 476, effective October 5, 1955, Onto Rev. Cope 
$143.34 (amended) and §143.341 to 143.345, inclusive (enacted). ] 


Fire DeparTMENTs—duties of and powers of state fire marshals and 
chiefs of the various fire departments. 


The act amends the sections relating to the powers and duties of 
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the chiefs of fire departments to expressly include the chief of the fire 
department in each township in which a fire department is established. 
Prior to this enactment the duties conferred upon the chief of township 
departments were vested in township clerks. Such clerks will now act in 
this capacity only in townships where no fire department is established. 
[House Bill No. 73, effective August 18, 1955, Onto Rev. Cope 
$§3737.08, 3737.14, 3737.23 and 3781.03 (amended ). | 


FIREMEN—redit for service in police department. 

A member of a municipal fire department who has resigned or been 
honorably discharged from the police department of the same municipal 
corporation, in computing years of service in the fire department for 
pension benefits, shal] be given full credit for time served in the police 
department, provided, he pays into the fire and relief pension fund a sum 
equal to four per cent of the salary received as a member of the police 
department during the years for which service credit is claimed. 
[Amended House Bill No. 332, effective September 20, 1955, Onto 
Rev. Cope §741.181 (enacted). ] 


l'IREMEN—may elect method of receiving pension benefits. 

This act extends to January 1, 1956, the period in which members 
of the firemen’s relief and pension fund may change their selection as to 
the method of receiving pension benefits. The prior dead line for such 
change was January 1, 1952. [Amended House Bill No. 465, effective 
October 10, 1955, Onto Rev. Cope $741.24 (amended). | 


FIsHING, COMMERCIAL——regulations, 

The act changes the color of the buoy to which the metal tags, issued 
by the division of wildlife to persons licensed to take fish by net or seines, 
must be attached, from a commercial red to a commercial orange. It 
redesignates the areas of Lake Erie and Sandusky Bay in which fish may 
be taken by nets or seines, “The length and size of the nets are designated. 
[Amended House Bill No. 93, effective September 29, 1955, Onto 
Rev. Cope §§1533.43 and 1533.45 (amended). | 


FisHING LicENsEs—fees for nonresidents. 

The nonresident fishing license fee for a ten day permit is increased 
from one to three dollars, The yearly license fee for a nonresident is 
increased from three to five dollars. [Amended Senate Bill No. 116, 
effective March 1, 1956, On10 Rev. Cope $1533.32 (amended). | 


Foop SERVICE OPERATION—exemptions from definition. 


Operations serving less than five persons and churches, schools, and 
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fraternal organizations serving meals not more than seven consecutive days 
or fifty-two days a year were added to the exemptions from the definition 
of food service operation. [Amended Substitute Senate Bill No. 27, 
effective September 29, 1955, Onto Rev. Copr $3732.01 (amended). | 


Foop SERVICE OpERATION—license fee. 

The fees to be collected by a city or general health district for 
issuing licenses to food service operations is placed on a graduated scale 
ranging from fifteen dollars for each operation having a seating capacity 
of fifty-nine persons or less, to thirty dollars for operations having a 
seating capacity of one hundred fifty or more. 

The fees under the prior law were to be fixed by the licensor with 
the approval of the public health council but could not be more than the 
cost of inspection and enforcement. [Amended House Bill No. 249, 
effective October 13, 1955, Onto Rev. Cope $3732.04 (amended). | 


FUNERAL PRrocEssions—right of way. 

Pedestrians and operators of all vehicles, except emergency vehicles 
or vehicles directed by a police officer, shall yield the right of way to 
vehicles in a funeral procession, It is unlawful for a person to operate 
a vehicle as a part of a funeral procession without having the headlights 
lighted and displaying a purple and white pennant clearly visible from all 
directions, [Amended Substitute House Bill No. 178, effective January 1, 
1956, Onto Rev. Cope $4511.451 (amended). ] 


F URNITURE—inspection of upholstered. 

Upholstered furniture used for sitting, sleeping, reclining, or 
resting purposes is added to the list of bedding which must be inspected 
by the department of industrial relations. Stamps which must be affixed 
to upholstered furniture shall be sold at twenty dollars per thousand. 
[ Amended House Bill No. 625, effective October 6, 1955, Onto Rev. 
Cope $§3713.01 and 3713.02 (amended), and $3713.021 (enacted). } 


GasoLInE ‘Tax—distribution of revenue. 
See Municirpat Corporations, this index. 


GasoLinE Tax—refund when used outside this state. 

The act provides for a refund of the gasoline tax paid on gasoline 
purchased in this state when such gasoline is used outside the state or is 
sold for use outside the state if a tax is paid on the fuel in another state. 
This provision eliminates refunds if the gasoline is used in another state 
and no tax is paid for such usage. Such refunds were possible under the 
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old law. [Amended House Bill No. 233, effective July 5, 1955, Onto 
Rev. Cope §§5735.14 and 5735.18 (amended).] 


GENERAL AssEMBLY—salary of senate members. 

The salary of the members of the senate of the general assembly, 
except the president pro tempore, is now five thousand dollars a year, 
adi increase of one thousand eight hundred dollars. The member elected 
president pro tempore shall receive seven thousand five hundred dollars a 
year. Under the prior law the president pro tempore did not receive 
additional compensation, [Senate Bill No. 418, effective October 13, 
1955, Onto Rey. Cope §101.27 (amended).] 


Girrs—of securities to minors. 

This act establishes a means of making gifts of securities to a minor 
without the necessity of appointing a guardian or setting up a trust. 
The name of the donor, an adult member of the minor’s family, or 
guardian followed by the minor’s name setting forth a custodian relation- 
ship is sufficient delivery of a security in registered form. Bearer securities 
may be given by delivering them to an adult member of the minor’s 
family or to his guardian accompanied by a deed of gift acknowledged 
and signed by the donor and the custodian, The minor’s guardian, unless 
he is also custodian, shall have no authority over such securities. The 
custodian need not give bond.and he may sell, invest, or hold the securities 
as he deems advisable. He shall invest as would a prudent man seeking 
profit. He shall not be accountable except for bad faith or intentional 
wrong doing. [Amended House Bill No. 125, effective October 5, 1955, 
Outro Rev. Cone §§1339.19 to 1339.28, inclusive (enacted). | 


Guaranty Companiks—surplus required, 

Mutual companies, organized to guarantee the fidelity of persons 
holding places of public or private trust, or guarantee the performance of 
contracts, shall not commence business until they have an unimpaired 
surplus of not less than two hundred fifty thousand dollars. Other 
guaranty companies must still deposit two hundred thousand dollars in 
securities with the superintendent of insurance. [Amended Senate Bill 
No. 417, effective October 4, 1955, Onto Rev. Cope $3929.10 
(amended ). | 


GuarpiaANn For Esrares—of less than one thousand dollars. 

The executive secretary of the county welfare board may act as 
trustee of the estate of a ward if it does not exceed one thousand dollars 
and he may collect payments for the ward if they do not exceed twenty- 
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five dollars per week. Guardians of an estate or several estates jointly 
whose value does not exceed one thousand dollars need only render an 
account at the termination of the guardianship. The court need not 
appoint a guardian for the estates of minor or incompetent if the estate 
does not exceed one thousand dollars. 

These provisions originally applied only to estates if their value did 
not exceed five hundred dollars. [Amended Senate Bill No. 98, effective 
October 4, 1955, Onto Rev. Cope §§$335.18 and 2111.05 (amended). | 


HANDICAPPED PERsONs—employment encouraged. 

This act is designed to encourage employers to employ handicapped 
persons whether the handicap is congenital or due to injury or disease. 
If a handicapped person is injured or disabled as a result of an employ- 
ment and the industrial commission determines that the injury or death 
would not have occurred but for the handicap, the employer shall not be 
required to contribute to benefits paid such person but his benefits will be 
paid from surplus funds. If death or injury is caused in part by aggrava- 
tion of the employee’s handicap, the commission shall make an equitable 
determination of the portion of the award that is attributable to the 
employee’s handicap and pay such amount from surplus funds, [ Amended 
Substitute House Bill No. 642, effective September 27, 1955, Onto Rev. 
Cope §4123.631 (enacted). | 


Heavru Disrricrs—district advisory council. 

The law requiring the chief executive of each municipal corporation 
not constituting a city health district and the chairman of the board of 
township trustees of each township in a general health district to meet 
annually as a district advisory council was changed to allow the legis- 
lative authority of a municipality and the board of trustees of a township 
to select an alternate from among themselves if the chief executive or 
chairman of the board of township trustees is unable to attend a meeting 
of the district advisory’council. [Amended House Bill No. 254, effective 
September 1, 1955, Onto Rev. Cope $3709.03 (amended). | 


HiguHway Consrrucrion—issuance of bonds for. 


See Bonps, this index. 


HiGHways—improvement within municipal corporations. 
When a federal aid primary highway or a federal aid interstate high- 
way is located within a municipal corporation and the legislative authority 


of such municipality refuses to consent to improvements desired to be 
made by the director of highways, the director may declare the necessity 
for the improvement by resolution and proceed in the same manner as 
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if consent had been given. The municipal corporation may appeal upon 
the reasonableness and necessity for the improvement to the common 
pleas court and may introduce evidence against such resolution. An 
appeal may be had from the decision of the common pleas court affirming 
or revoking the resolution, 

Under the prior law the director could proceed to make improve- 
ments without consent of the legislative authority only if it were im- 
possible or wholly impracticable to relocate the highway outside the 
municipal corporation. The appeal allowed in the old provision was 
merely a review by the court of the action of the director in making the 
resolution, [Amended House Bill No. 203, effective September 30, 1955, 
Outro Rev. Cope $5521.01 (amended). } 


HicHways—“Johnny Appleseed Highway.” 

The portion of United States route number sixty-eigit from Toledo 
to its junction with Ohio route thirty-one in Kenton and the portion of 
Ohio route thirty-one from its junction with United States route sixty- 
one in Kenton to its junction with route thirty-six in Marysville shall 
be known as “Johnny Appleseed Highway.” Appropriate markers may 
be erected by the department of highways. [Amended House Bill No. 
582, effective August 18, 1955, Onto Rev. Cope $5533.16 (enacted). ] 


HiGHways—maximum length of vehicles operated thereon. 

A semi-trailer of a commercial tractor and semi-trailer combination 
designed to transport other motor vehicles the length of which does not 
exceed forty feet may operate upon the public highways. Other com- 
mercial tractors and semi-trailers with a combined length of not more 
than fifty feet may be operated. The former law limited the length of 
motor vehicles designed to carry other vehicles to a length of thirty-five 
feet and commercial tractor and semi-trailer combinations to a length of 
forty-five feet. The width, height, and length of other vehicles and 
combinations were left unchanged. [Amended House Bill No. 398, 
effective August 24, 1955, Onto Rev. Cope §5577.05 (amended). | 


HiGHways—number of patrolmen. 

The act fixes the maximum number of state highway patrolmen, 
which the superintendent may appoint, at seven hundred. The prior law 
provided for six hundred fifty patrolmen. [Amended House Bill No. 
150, effective October 5, 1955, On10 Rev. Cope $5503.01 (amended). ] 


HicHways—protected from mine and quarry excavations and over- 
burdens. 

No person engaged in mining or quarrying any mineral, coal, stone, 
or clay, shall, without first obtaining a permit from the public authority 
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in charge of a public road, extend any part of an open pit excavation 
within less than fifty horizontal feet of such road or deposit overburden 
within less than thirty horizontal feet therefrom nor higher than a line 
would be if it began at a point thirty feet from the road or the same 
elevation as the road and extended upward and away from the road at an 
angle of forty-five degrees from the horizontal plane. 

The public authority in charge shall issue the permit upon appli- 
cation and deposit with it of a surety bond or other security in an amount 
fixed by such authority and conditioned on repairing any damage to the 
road by the licensee. 

Three years after the excavation or deposit of overburden, if the 
licensee has paid for any and all damage to the road caused thereby, the 
bond shall be released. 

The act defines road as being the entire right of way and provides 
a penalty of one hundred dollars for a first offense and two hundred for 
each subsequent offense. [Amended Substitute House Bill No. 10, effec- 
tive August 23, 1955, Onto Rev. Cope §§4153.11 and 4153.99 
(amended ). | 


HicHways—right of way at intersections with yield signs. 

The operator of a vehicle must yield the right of way at inter- 
sections marked with a yield sign to all other vehicles and pedestrians 
approaching from a different direction into his path, [Amended House 
Bill No, 841, effective October 6, 1955, Onto Rev. Cope $4511.43 
(amended). ] 


HicHways—slow moving vehicles to allow sufficient space for other 
vehicles to pass. 

The act provides that trucks and motor vehicles drawing other 
vehicles while ascending a grade shall not follow within three hundred 
feet of another such truck or vehicle. Vehicles in a motorcade or caravan 
shall maintain sufficient space between them to allow passing vehicles to 
enter such space without danger. ‘These provisions are applicable outside 
municipal corporations and do not apply to funeral processions. [Sub- 
stitute Senate Bill No. 170, effective September 30, 1955, Onto Rev. 
Cope §4511.34 (amended). | 


Ho.tiways—aArmistice day changed to Veterans’ day. 


See Armistice Day, this index. 


HIGHWAY—use tax. 


The authority to issue highway use permits is taken from the 
registrar of motor vehicles and given to the tax commissioner, Persons 
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leasing or renting a commercial car or commercial tractor subject to the 
use tax is jointly and serverally liable with the owner for the tax on 
miles traveled in operations under such lease or rental. The commissioner 
may suspend the permit of persons failing to file a return regardless of a 
pending appeal and the permit shall not be reinstated until such person 
has filed a return and paid in full plus a penalty of five per cent. A resi- 
dent of this state who becomes a non-resident or conceals his whereabouts 
makes the secretary of state his agent for service of process. 

Under the prior law only the owner was liable for the highway 
use tax and there was no provision for suspending a permit for failure 
to file a return while an appeal was pending. [Amended Substitute 
House Bill No. 449, §5728.06 effective July 1, 1955, remainder effec- 
tive September 30, 1955, Onto Rev. Cope §§5728.02, 5728.04, 
5728.06, 5728.07, 5728.08, 5728.11, 5728.12 and 5728.14 (amended ) 
§§5728.061 and 5728.99 (enacted) and §§5728.03, 5728.05, and 
5728.09 (repealed). | 


HorsE Racinc—harness racing permits. 

This act exempts harness racing tracks from the provision that no 
permit shall be issued for tracks having racing strips of three-fourths of 
a mile or less for more than thirty-eight days a year. Thus harness tracks 
may be granted the maximum forty-four days regardless of track length. 
[Senate Bill No. 153, effective October 13, 1955, Onto Rev. Cope 
$3769.07 (amended). ] 


Horse Ractnc—increased tax on pari-mutuel wagering. 

The amount a permit holder who conducts the thoroughbred or 
running type of horse race may retain as a commission is increased from 
twelve and three-fourths to thirteen and one-half per cent of the total 
money wagered, The commission on harness racing is increased from 
fourteen to fifteen per cent. ° 

-At the close of: each day of racing the permit holder shall pay to the 
tax commissioner, out of the amount he retained as a commission, as a tax: 
two and three-fourths per cent of the first ten thousand dollars wagered 
on running races and three per cent on harness races; four and three- 
fourths per cent on the next fifty thousand for running races and four 
per cent for harness races; five and three-fourths and five per cent, 
respectively, on the next three hundred thousand; and six and three- 
fourths and six per cent, respectively, for all over four hundred thousand 
dollars wagered. 

The portion of such tax paid by permit holders for racing conducted 
at an agricultural exposition or fair shal] be for the use of the agricultural 
societies of the county in which the taxes originate. [Amended House 
Bill No. 334, effective, July 6, 1955, Onto Rev. Cope $3769.08 
(amended). ] 
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HosprraL SERVICE AssocIaArions—fee to superintendent of insurance 
increased. 

This act provides that each hospital association shall pay the super- 
intendent of insurance a fee of one cent for each contract to its hospital 
service plan issued and outstanding. The old fee was one-tenth of one 
cent. [Senate Bill No. 284, effective September 13, 1955, Onto Rev. 
Cope $1739.08 (amended). ] 


HunvrERs—penalty for injury to persons or property. 

Any person, who negligently, carelessly, or recklessly injures persons 
or property while engaged in hunting, shall be fined not less than fifty 
nor more than one thousand dollars, or imprisoned not less than thirty 
days nor more than one year, or both. Such person’s hunting licenses 
shall be revoked and he may be ineligible to purchase another for a 
period not exceeding five years. [Amended Substitute House Bill No. 30, 
effective October 5, 1955, Onto Rev. Cope §1533.171 (enacted) and 
$1533.99 (amended). ] 


Huntinc—pheasant shooting preserves. 

This act allows as many as three commercial pheasant shooting pre- 
serves to be established in one county. They shall not exceed five hundred 
acres each and must be in one block of land but the block may be inter- 
sected by highways. The preserves must be at least one thousand five 
hundred feet apart. 

Mallard or black ducks may be included in the preserves. 

The prior law allowed only one preserve in each county and did not 
include ducks in such preserves. | Amended House Bill No. 403, effective 
October 13, 1955, Onto Rev. Copr §1533.73 (amended ).] 


INDUSTRIAL COMMIssION—salary of members. 

The salary of members of the industrial commission is increased 
from eight thousand to ten thousand dollars. [Amended Senate Bill No. 
337, effective June 30, 1955, Onto Rev. Cope §4121.05 (amended). ] 


INHERITANCE |'Ax—law requiring county recorders to report transfers 
in contemplation of death repealed. 

The act repeals the law requiring county recorders to report to the 
tax commissioner semiannually any conveyance of property filed in their 
offices which appears to be in contemplation of death or intended to take 
effect in possession or enjoyment at or after death because of the lack of 
distinguishing characteristics by which such reports can be prepared. 
[Senate Bill No. 83, effective July 7, 1955, Onto Rev. Cope §5731.50 
(repealed ). | 
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INHERITANCE Tax—penalty for late payment. 

No interest shall be charged on unpaid inheritance taxes when, due to 
litigation or other unavoidable delay, the exact amount of such tax cannot 
be determined. Previously a charge of five per cent interest was made 
during the period of such delay. [Amended House Bill No. 439, effective 
October 5, 1955, Onto Rev. Cope $5731.19 (amended). | 


ILLEGITIMATE CHILD—may be issued a legitimate birth certificate. 

Upon a father’s acknowledgment of a child as his and with the 
mother’s consent, the department of health shall issue such child a birth 
certificate which shall be the same as if a marriage had occurred before 
the child’s birth. The original certificate shall cease to be a public record. 
Under the prior provision intermarriage of the father and mother was 
necessary before a certificate would be issued without note of illegitimacy. 
[House Bill No. 653, effective October 6, 1955, Onto Rev. Cope 
$3705.15 (amended). | 


In Transtr PLatres—used motor vehicles being transported must be 
equipped with. 
See Moror VEHICLES, this index. 


INsURANCE—issuance of policies on disapproved forms. 

The superintendent may, after notice and hearing, suspend for 
ninety days the license of an insurer, agent, or broker who has issued a 
sick and accident policy on a disapproved form or violated any of the 
provisions of the Revised Code relating to sick and accident insurance. 
If such violation is willful the license may be revoked. The prior law 
did not contain a suspension provision. [Amended Senate Bill No. 365, 
effective September 29, 1955, Onto Rev. Cope §3923.21 (amended). | 


INsURANCE—sick and accident regulation, 

This act regulates companies engaged in the business of sickness and 
accident insurance. Such insurance policies must provide protection for at 
least a year but the company may refuse to renew a policy. The insured 
may cancel a policy at any time. 

Industrial accident and health insurance is placed under the provisions 
of the state insurance law. The act supplies definitions for certain terms 
when such terms are not defined in the policy. 

The superintendent may suspend an insurers license to transact 
business for ninety days for deceptive advertising. [Amended Substitute 
House Bill No. 881, effective July 1, 1956, Onto Rev. Cope 
$§3901.041, 3923.011, and 3923.141 (enacted) and §§3923.02, 
3923.04, 3923.05, 3923.06, 3923.10, 3923.14, 3923.16, and 3923.99 
(amended ). } 
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INsuRANCE—unfair and deceptive practices. 

If any person engaged in the business of insurance is found by the 
superintendent of insurance, after a hearing, to be engaged in unfair and 
deceptive practices, the superintendent may order such person to cease such 
practices and he may suspend or revoke the license of any person failing 
to obey such order, The kinds of acts and practices which are deemed to 
be unfair and deceptive are enumerated in the act. [Amended Senate 
Bill No. 385, effective September 30, 1955, Onto Rev. Cope 
§$§3901.19 to 3901.23, inclusive (enacted). | 


INSURANCE COMPANIES—investment of funds. 

This act expands the investments of a domestic insurance company, 
other than a life insurance company, to include investments in bonds of 
the District of Columbia. Surplus may now be invested in guaranteed 
loans to veterans secured by real estate, bonds of municipalities and 
provinces of Canada, bonds of governmental units payable from revenue 
of a publicly owned utility, interest bearing obligations of state and 
national banks in this state, and obligations of building and loan associ- 
ations insured by the federal insurance corporation. [Amended Senate 
Bill No. 386, cffective September 30, 1955, Onto Rev. Cope 
$§3925.05, 3925.08, and 3941.12 (amended). | 


INsURANCE COMPANIES—must transact business thru licensed agent. 


The act provides that no insurance company shall pay a commission 
to any person not licensed as an agent for negotiating any contract of 
insurance other than life insurance. It further requires that all policies 
or contracts for insurance, other than life insurance, must be counter- 
signed by an authorized agent, except transportation ticket policies of 
accident or baggage insurance need only a facsimile of the agent’s signa- 
ture. The prior law was applicable to insurance on property in this state. 
Thus, the specific exception of life insurance policies clarifies the provision. 
| Amended Senate Bill’ No. 290, effective July 1, 1956, Onto Rev. 
Cope §$§3905.05 and 5729.07 (amended). ] 


INsURANCE CoMPANIES—underwriting and ceding powers, licensing of 
agents. 

Domestic, foreign, or alien mutual or stock insurance companies 
authorized to do business in this state, other than life and title insurance 
companies and reciprocal insurers, may transact one or more of the seven 
kinds of insurance enumerated in the act. Section 3929.02 of the Revised 
Code, which limited insurance companies to one of the five kinds of 
insurance enumerated in section 3929.02 of the Revised Code, was ex- 
pressly repealed. If its articles so provide such an insurance company may 
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apply to the superintendent of insurance for permission to transact any 
of the kinds of insurance described. 

If an Ohio resident agent is licensed to write the kinds of insurance 
the company is authorized to transact he may be appointed by the com- 
pany for such purposes, otherwise he must qualify and be so licensed. If 
an agent was qualified to write one or more of the kinds of insurance 
before July 1, 1945, his license shall be renewed for such kinds of in- 
surance. Agents licensed after July 1, 1945, must procure a license to 
write all the kinds of insurance the company is authorized to transact. 
Procuring applications for insurance for which he is not licensed is cause 
for revocation of an agent’s license and accepting such application by an 
insurance company shall be cause for revocation. [Amen'-d House Bill 
No. 218, effective September 5, 1955, Onto Rev. Cove §3929.02 
(repealed) and §3941.02 (amended). | 


Jomnper Or Causres Or Acrion—wrongful death and injuries. 

Claims of an executor or administrator for wrongful death of his 
decedent and injuries to the person or property of such decedent, when 
both claims arise out of the same wrongful act, may be joined in an action. 
Counterclaims arising out of the transaction set forth in the petition or 
connected with the subject of the action may be asserted against an admin- 
istrator or executor in his capacity as representative of the estate of his 
decedent regardless of whether the action is one for wrongful death, or 
injury to the person or property of the decedent, or both. [Amended 
House Bill No. 80, effective September 22, 1955, Onto Rev. Cope 
$§2309.05, 2309.06 and 2309.16 (amended). ] 


JubGEs—assignment to probate court. 

Upon filing an affidavit by counsel that a probate judge is prejudiced, 
interested, or otherwise disqualified and notification by the judge, the 
chief justice, if satisfied that such prejudice, interest, or disqualification 
exists, shal] assign some other probate judge or a judge of the court of 
common pleas to hear the cause or matter. The prior law provided only 
for the assignment of a judge of the court of common pleas in such case. 
[ Amended Senate Bill No. 31, effective October 4, 1955, Onto Rev. 
Cope §2101.39 (amended). | 


Juries—kinds of verdicts. 
See VeRpICcTs, this index. 


Jusrices Or THe Peace—election, salary, and jurisdiction. 


The act creates 2 commission on justice courts in each county con- 
sisting of the presiding common pleas judge, the probate judge, and the 
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president of the board of county commissioners. “Che commission shall 
determine the number of justices for the county and provide for their 
election. The act removes justices of the peace from the fee system by 
specifically providing that they shall not retain any cost or fees and 
providing a fixed annual salary to be determined by the board of county 
commissioners. ‘They may still retain fees for marriage ceremonies. Their 
jurisdiction shall not include territory within a municipal court district. 
[Amended Senate Bill No. 319, effective §§1907.01 to 1907.06, in- 
clusive, 1907.08 to 1907.11, inclusive, and 1907.32 to 1907.34, in- 
clusive, January 1, 1956, remainder September 30), 1955, Ouro Rev. 
Cope §§1907.01 to 1907.12, inclusive, 1907.15, 1907.18 1907.32 to 
1907.34, inclusive, 1909.01, 1909.02, 1909.03, 1911.03, 1911.04, 
1911.07, and 1911.08 (amended) and §1907.47 (enacted). | 


Lake Front Lanps—state may lease to abutting owner. 


This act re-establishes the state’s ownership of the waters of Lake 
Erie and the land beneath and provides that the state may lease any part 
of such territory to owners of land fronting on the lake. The lease is 
subject to the rights of public navigation and that of the United States 
government and will not be made unless the port authority, municipal 
corporation, or county in which it is located determines that it is not 
necessary for their uses, The lease shall enumerate the uses to which the 
territory may be put. 

The law which previously allowed municipal corporations to lease 
such lands to owners of property fronting on the lake and establishing the 
procedure therefor is repealed, [Amended Substitute Senate Bill No. 187, 
effective October 11, 1955, Onto Rev. Cope §123.031 (enacted) 
§§123.03, 721.04, 721.05, and 721.11 (amended) and §$§721.06 and 
721.07 (repealed). ] 


LEGATEES—protection of property of those in a foreign country. 

If a legatee, distributee, or a beneficiary of a trust is residing in a 
foreign country and can,not benefit from or control property or money 
due him from an estate because of circumstances prevailing at his place of 
residence, the probate court may direct the property or money be paid into 
the county treasury or delivered to a trustee in trust for such person to be 
paid to such person when he establishes, to the satisfaction of the court, 
his right to receive it. [Amended Substitute House Bil! No. 638, effective 
October 6, 1955, Onto Rev. Cope §§2113.81 and 2113.82 (enacted). | 


LipRARIES—may contract for museum and contribute to support. 


The board of trustees of a public library may contract with a non- 
profit corporation operating a public museum in the territory served by the 
library to turn over museum assets of the library to the corporation and 
loan it books and periodicals. The library may include in its budget a 
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sum of fifteen thousand dollars for maintenance of the museum. 
| Amended House Bill No. 906, etfective October 6, 1955, Onto Rev. 
Cope §3375.402 (enacted). | 


LicensE PLares—display on motor vehicles. 
See Moron VEHICLE LICENSE PLareEs, this index. 


Licensgs For CiGARErreE VeENboRs—procurement of duplicates. 
See CiGARETTE LICENSE, this index. 


LicENsEs—recognition of operator licenses in reciprocal agreements with 
other states. 


See OperAtoR LICENSES, this index. 


LieNs—on animals to secure payment for food, 

The act increases the category of animals upon which a lien may be 
had to secure payment for food to include all animals, specifically ex- 
cepting man. The lienholder must give notice to the owner by mail at 
his last known address, along with notice by publication required by the 
prior law, before the animal is offered for sale. Disposing of any animal 
without giving the required notice precludes recovery of any deficiency. 
[ Amended Substitute Senate Bill No. 201, effective September 29, 1955, 
Onto Rev. Cone §§1311.48 and 1311.49 (amended). | 


Lire INsuRANCE CoMPANIEs—investment of funds, 

This act allows domestic life insurance companies to make additional 
investments in real estate, bonds of municipalities of the Dominion of 
Canada, and bonds and other obligations of the United States and any 
state thereof. [Amended House Bill No. 508, effective August 18, 1955, 
Onto Rev. Cope $3907.14 (amended). | 


Liquor Contrrot—penalties for violation of laws. 

This act provides a penalty of twenty-five to two hundred dollars or 
imprisonment from ten to thirty days, or both for selling liquor after two- 
thirty a.m. on Sunday, or on election days between six a.m. and seven 
thirty p.m. A fine of from twenty-five to three hundred dollars or 
imprisonment for six months, or both is imposed on persons selling liquor 
to a minor, an intoxicated person, or habitual drunk. The provision that 
persons violating certain sections of the liquor law for which no penalty 
is provided shall forfeit their permits was eliminated. [Amended Sub- 
stitute Senate Bill No. 367, effective October 4, 1955, Onto Rev. Cope 
$§4301.71, 4301.99 and 4303.37 (amended) and §4301.991 
(enacted ). | 
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Liquor Permirs—bond requirements. 

Applicants for a class A, B-1, B-2, B-3, B-4+, or B-5 liquor permit 
must post a bond with the state of not less than two thousand nor more 
than ten thousand dollars before the permit will be issued. Holders of 
more than one B permit need post only one bond and an A permit holder 
may receive a B permit without posting additional bond. 

The requirement of the former law that applicants for a Class C-1, 
C-2, D-1, D-2, D-3, D-3a, D-4, D-5, E, G, H, or I permit must post a 

‘bond was eliminated from the present law. [Amended House Bill No. 
431, effective October 5, 1955, Onto Rev. Cope §4303.31 
(amended). | 


Liquor PEermirs—class F. 

A class F permit may be issued to associations, labor unions, charitable 
organizations, or employers sponsoring a function for their employees to 
sell beer for a period of not more than five days. No more than two shall 
be issued to the same applicant within thirty days. 

The prior law allowed F permits only to charitable organizations. 
(Amended Substitute Senate Bill No. 389, effective September 20, 1955, 
Onto Rev. Cope §4303.20 (amended). |] 


Liquor Permrrs—return of application fees. 

If the department of liquor control does not issue a liquor permit 
within one hundred twenty days after application has been made therefor, 
the applicant may request that the initial fee be returned to him. The re- 
turn of the initial fee shall not affect the pending, priority, or validity of 
the application even though the department did not issue the permit and 
the applicant failed to appeal. Prior to granting the permit the depart- 
ment shall notify the applicant who shall re-deposit the initial fee within 
thirty days or the application shall be cancelled. [Amended Substitute 
House Bill No. 620, effective October 6, 1955, Onto Rev. Cope 
$4304.24 (amended).] ' 


Liquor PERMITs—-safekeeping by the department of liquor control. 

Permit holders who have their permit premises destroyed, con- 
demned by exercise of eminent domain, or otherwise made unusable shall 
deliver their permit to the department of liquor contro] until such time 
as the original permit premises are made available for occupancy or 
new premises are secured. 

While in safekeeping the permit may be renewed one time, trans- 
ferred to other premises, transferred to a partnership, joint venture, firm 
or association of which the holder is a member, or to a corporation of 
which the holder is a member, or to a corporation of which the holder is 
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a majority shareholder, or transferred to the holder’s guardian, ad- 
minister or executor. [Amended Senate Bill No. 57, effective June 30, 
1955, Onto Rev. Cove $4303.272 (enacted). ] 


Loca GovERNMENT FuUNp—allocations to. 

The act provides for the allocation of the sales tax revenue to the 
local government fund at the rate of eleven million dollars between July 
1, 1955, and December 31, 1955, and one million eight hundred thou- 
sand dollars each month thereafter. The amount allocated to the fund 
during the next biennium will be four million thirty thousand more than 
the forty million allocated during the last biennium. [Amended Sub- 
stitute House Bill No. 713, effective October 6, 1955, Onto Rev. Copr 
$§5739.21, 5739.22, and 5739.23 (amended) and §5739.32 (enacted). | 


Mai Devivery VEHICLEs—may use flashing lights. 

The director of highway safety shall adopt standards and specifica- 
tions permitting vehicles used to deliver United States mail on rural mail 
delivery routes to use flashing lights. [Amended House Bill No. 389, 
effective September 14, 1955, Onto Rev. Cope §§4511.01 and 4513.17 
(amended) and §4513.181 (enacted).] 


Menta, HeattH Ciinics—county commissioners may support. 

The board of county commissioners of a county or two or more 
counties jointly may contribute towards the maintenance and support and 
the providing of facilities for mental health clinics serving their counties. 
The clinic shali be supervised by the department of mental hygiene and 
correction, The division of mental hygiene may allocate funds to counties 
for the establishment and operation of such clinics. [Amended Senate 
Bill No. 271, effective September 22, 1955, Onto Rev. Cope §339.65 
(enacted). ] 


Menrac Hyciene ANp CorreEcTrion—civil service classifications and 
creation of bureau of psychiatric training. 


See PsycHIATRIC TRAINING, this index. 


Menta Hycigene ANp CorrECTION—repeal of certain laws. 

This act repeals antiquated, inconsistent, and ineffective laws re- 
lating to the department of mental hygiene and correction. [Amended 
Senate Bill No. 330, effective September 30, 1955, Onto Rev. Cope 
$§501.08, 501.09, 5119.30, 5119.52, 5143.12, 5145.28, 5147.05, 
5147.08, 5147.09, 5147.10, and 5147.11 (repealed). ] 
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Mentac Hyciene Anp Correction, Department Or—disposition 
of money and property of patient, pupil or inmate. 

Money given to the department of mental hygiene and correction in 
trust, if the instrument creating the trust failed to state term of disposi- 
tion, shall escheat to the state upon expiration of the trust. 

When a patient, pupil, or inmate, confined in an institution under the 
department’s control, dies, escapes, or is discharged leaving funds in the 
hands of the managing officer and no demand is made for it within a 
year, the amount due for care of the inmate shall be paid into the general 
revenue fund of the state; the amount not so due shall be paid into the 
institutions entertainment fund. The act also provides for the disposition 
of a former inmate’s personal effects. [Amended House Bill No. 877, 
effective September 30, 1955, Onto Rev. Cope $5119.13 (amended). | 


Menrat INCOMPETENTs—drivers licenses suspended. 

The act provides that the probate judge shall suspend and forward 
to the registrar of motor vehicles the operator’s or chauffeur’s license of a 
person adjudged to be mentally incompetent. [Amended Substitute 
House Bill No. 113, effective September 30, 1955, Onto Rev. Cope 
$4507.161 {enacted ).] 


Menrat Patienrs—procedure for admission to state hospitals. 

The act revises the law relative to admission of a mentally ill person 
to a state hospital and discharge therefrom. Save for the additional notices 
required to be given to the person alleged to be mentally ill, if the judge 
deems it advisable, his spouse, and the person filing the affidavit, there 
are few substantial changes made in the prior law although it is reworded 
to some extent. [Amended Substitute Senate Bill No. 333, effective 
September 30, 1955, Onto Rev. Cope §§5123.21, 5123.23, 5123.30, 
5123.50, 5123.51, 5123.54, 5123.55 and 5123.57 (amended). | 


Mik Disrrisurion—bulk dispensers. 

The capacity of milk bottles shall be one-fourth or one-eighth of 
an inch below the sealing surface but paper cartons are exempted if filled 
by volumetric devices. The prior law required the bottles to be filled to 
the base of the lip or cap seat and did not exempt paper cartons. 

Individual servings of pasteurized, homogenized milk may be made 
from refrigerated bulk milk dispensers in containers of not less than nine 
ounce capacity. The public health council shall regulate such dispensers. 
[Amended Substitute House Bill No. 547, effective October 5, 1955, 
Onto Rev. Cope §$1327.29 and 1332.02 (amended) and §1327.291 
(enacted). ] 
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Mitrrary Leave Or Aps—ENCE—for temporary training. 


See EMPLOYEEs, this index. 


MINEs—compensation of rescue workers. 

The superintendent of mine rescue stations shall appoint and train as 
many rescue crews composed of six members as he deems necessary. ‘The 
captain of each crew shall receive twelve dollars per month and each 
member shal] receive ten dollars per month. When engaged in rescue 
work away from their stations, the captain and members shall receive 
three dollars per hour for surface rescue work, including travel time to 
and from the scene of the emergency, and three dollars and fifty cents 
for underground work. In addition, they shall be reimbursed for their 
living expenses while away from their home stations. 

The former law provided compensation at the rate of six dollars for 
crew members and one dollar per hour for surface work, while away 
from their station, plus fifty cents more for each hour spent underground. 
No travel time or living expense was allowed. [Amended House Bill 
No. 173, effective October 5, 1955, Onto Rev. Cope §4151.26 
(amended). ] 


Mink—classified as domestic animals. 

The act classifies mink raised in captivity for breeding or other 
useful purposes as domestic animals and agriculture products for the 
purpose of all governmental orders and regulations. The control over 
breeding, raising, producing, and marketing of mink is transfered from 
the division of natural resources to the department of agriculture. [Senate 
Bill No, 246, effective September 30, 1955, Onto Rev. Cope §901.35 
(enacted). ] 


Minors—method of making gift of securities. 
See Girrs, this index. 


Money Orpers—sale exempt from securities law. 
See SEcurItTIEs Law, this index. 


MortGaGEs—record as constructive notice, 

The record of any mortgage which remains unsatisfied or unreleased 
of record for more than twenty-one years after the date of the mortgage 
or twenty-one years after the stated maturity date of the principal sum, 
if a stated date of maturity is provided in the mortgage, whichever is 
later, does not give constructive notice that such mortgage debt remains 
unpaid. As to subsequent bona fide purchasers and others dealing with the 
land for value the lien of such mortgage has expired. 
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Under the prior law the record was no longer constructive notice 
twenty-one years after the last due date of the principal sum or any part 
thereof. Thus it would seem that the purpose of the new language is to 
prevent the possibility of the twenty-one year period beginning to run 
at the time of default rather than at the stated due date where the mort- 
gage secures an installment loan with an acceleration clause. [Amended 
Senate Bill No. 137, effective September 30, 1955, Onto Rev. Cope 
$5301.30 (amended). ] 


Moror VEHICLE Copr—arrest without warrant for minor violations. 

The act makes numerous minor changes in the law relative to the 
procedure in arrest without a warrant for violations of the motor vehicle 
code, but the provisions remain substantially the same. 

The provisions are made applicable to violations of ordinances corre- 
sponding to the motor vehicle code for which such arrest may be made 
if punishable only as a misdemeanor. If a hearing cannot be had and the 
person is released from custody, whether security is to be required and 
the amount thereof is left to the discretion of the judicial officer. The 
prior law made a deposit of a sum equal to the maximum fine mandatory. 
[Amended House Bill No. 162, effective September 30, 1955, Onto 
Rev. Copr $4549.17 (amended). ] 


Moror VEHIcLE Liapitrry INsuRANCE—exempt from sick and acci- 
dent insurance law. 
See INsURANCE, this index. 


INsURANCE—exemptions from sick and accident insurance law. 

The provisions of the statutes governing sick and accident insurance 
do not apply to policies of motor vehicle liability insurance with supple- 
mentary coverage protecting an insured against loss from an unsatisfied 
judgment for bodily injury or death resulting from an auto accident, and 
motor vehicle insurance with supplementary coverage which insures against 
hazards of motor vehicle accidents. [Amended Senate Bill No. 294, 
effective August 30, 1955, Onto Rev. Cope §3923.20 (amended). | 
Motor VEHIcLE LicENsE—applications for license plates and drivers 
license need not be notarized. 

This act eliminates the requirement that appplications for a motor 
vehicle license, chauffeur’s license, and operator’s license must be notar- 
ized. [Amended Senate Bill No. 276, effective September 13, 1955, 
Onto Rev. Cope §§4503.10, 4507.06, and 4507.36 (amended). ] 


Moror VEHICLE LicENsE—certain farm machinery exempt. 
The act adds corn shellers and hammermills to the list of farm 
machinery exempt from the motor vehicle license law by excepting them 
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from the definition of motor vehicles. [Amended House Bill No. 382, 
effective September 30, 1955, Onto Rev. Cone $4501.01 (amended). ] 


Moror VeEHicLe License PLares—display of. 

The act corrects and clarifies the former law relative to the display 
of license plates by providing that they shall be displayed in the front and 
back of motor vehicles and only on the rear of trailers, semitrailers, and 
housetrailers. [Amended Substitute House Bill No. 246, effective 
September 30, 1955, Onto Rev. Cope $4503.21 (amended). ] 


Moror VEHICLE LiceNsE PLArEs—special to owners of radio and 
television stations. 

Owners of motor vehicles who hold a commercial radio or television 
broadcasting station license shall, upon application and payment of fees, 
be issued a special license plate for private passenger cars with the 
licensee’s official call letters inscribed thereon in lieu of the prescribed 
numbers, Such special plates were previously reserved for amateur radio 
station licensees. [Amended Senate Bill No. 59, effective September 29, 
1955, Onto Rev. Cope $4503.14 (amended). ] 


Moror VEHICLEs—certificate of title. 

The act eliminates the requirement that the motor number of motor 
vehicles be shown on the certificate of title and applications therefor. 
| Amended Substitute House Bill No. 231, effective September 30, 1955, 
Ouro Rev. Cope $4505.07 (amended). ] 


Moror VEHICLEs—certificates of title may be destroyed. 

The act permits the registrar of motor vehicles to destroy a certificate 
of title, memorandum certificates, or supporting evidence covering any 
motor vehicle or house-trailer fifteen years after its date of filing. The 
clerk of courts may issue a duplicate title for any that has been destroyed. 
[House Bili No. 290, effective September 30, 1955, Onto Rev. Cope 
$4505.08 (amended). ] 


Moror VEHICLEs—dealer’s license tax. 

Each motor vehicle manufacturer or dealer shall pay a twenty-five 
dollar tax for each taxing district in which its place or places of business 
are located in the state. The tax is to be collected by the registrar of 
motor vehicles. 

The prior law imposed a twenty-five dollar tax for each place of 
business—thus if a dealer had two places of business in one taxing district 
he would be required to pay two fees where as now it seems he need 
only pay one. [Amended House Bill No. 250, effective April 1, 1956, 
Onto Rev. Cope $4503.09 (amended). } 
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Moror VEHICLEs—penalty for overload. 

The act eliminates the penalty for overload of motor vehicle combi- 
nations if the overload on any axle does not exceed one thousand pounds 
and the immediately preceding or following axle, except the front axle, 
is underloaded by the same or a greater amount. Two axles less than eight 
feet apart are considered as one axle. | Amended House Bill No. 395, 
effective October 13, 1955, Onto Rev. Cope $5577.99 (amended). ]} 


Moror VEHICLEs—reciprocity granted to moving vans. 
See AxLE-Mire Tax, this index. 


Moror VEHICLEs—speed limits on state highways. 


See SPEED Limits, this index. 


Moror VEHICLEs—title fees increased. 

The clerk of common pleas court shall charge fifty cents for each 
memorandum certificate and one dollar for each certified copy of a 
certificate of title. Such fees shall be retained by him. He shall charge 
one dollar for each certificate of title, seventy-five cents of which shall be 
retained by him and twenty-five cents shall be forwarded to the registrar 
of motor vehicles. 

Previously the fees for a memorandum and certified certificate were 
twenty-five and seventy-five cents, respectively, and seventy-five cents 
for a certificate of title. [House Bill No. 289, effective September 30, 
1955, Onto Rev. Cone $4505.09 (amended). ] 


Moror VEHICLEs—used motor vehicles being transported must be 
equipped with “in transit” plates. 

The act provides that any person, firm, or corporation engaged in 
transporting new or used motor vehicles by any of the various methods 
shall apply and pay a registration fee of fifty dollars for an “in transit” 
permit. The registrar shall issue to each permittee a certificate and placard 
bearing the registration number. Additional certificates and_ placards 
may be obtained by the payment of three dollars each. One placard 
must be displayed on each vehicle while it is being transported. The 
former law applied only to the transportation of new motor vehicles. 
[Amended House Bill No. 260, effective March 31, 1955, Onto Rev. 
Cope §§4503.33 and 4503.34 (amended). ] 


MunlcIpaL CorPporRArions—classification. 


The act eliminates the necessity for a municipal corporation to 
wait for a federal census taken every ten years to establish its population 
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at five thousand so that it may be classified as a city. Now a municipal 
corporation, which at the last preceding general election had more than 
five thousand resident electors registered with the board of elections or 
more than five thousand resident electors have voted in the last preceding 
general election, is a city. A city may now be classified as a municipal 
corporation having a population of five thousand or more or having more 
than five thousand resident electors registered or voting. [Amended 
Substitute House Bill No. 31, effective August 30, 1955, Onto Rev. 
Cope $703.01 (amended) and §703.011 (enacted). | 


Municipat Corporations—may appropriate cemetery lands for water- 
works purposes, 

Municipal corporations may purchase cemetery lands necessary for 
the construction and protection of dams, reservoirs, and sites for water 
supplies. The municipality must remove or contract for the removal of 
those buried in the land purchased, together with all monuments, if it 
is necessary. Such lands may be appropriated by eminent domain if a 
purchase cannot be agreed upon. [Amended House Bill No. 714, 
effective June 20, 1955, Onto Rev. Cope §$719.031 (enacted). ] 


MunicipaL Corporarions—reimbursed for advance expeditures for 
engineering plans. 
See Director Or Hicuways, this index. 


MunicipaL Corporations—sewerage system repair. 

In municipal corporations conducting waterworks and sewerage 
systems as a single unit, a sum of not more than ten per cent of the gross 
revenue derived from the waterworks may be applied to the cost of 
maintaining, operating and repairing the sewerage system; provided that 
the surplus is first applied to repairs, enlargement, and extension of the 
waterworks, the payment of loans and creation of a sinking fund. 

Under the prior law this provision was applicable to cities only. 
[Senate Bill No. 413, effective September 29, 1955, Onto Rev. Cope 
$743.05 (amended). ] 


Municipat Corporations—share of gasoline tax. 

This act provides for the distribution of the gasoline excise tax 
revenues to newly incorporated villages on the basis of the total number of 
motor vehicles registered in the territory comprising the village during the 
entire year in which the village was incorporated. The auditor of state 
shall use this number for determining the distribution to such village 
until it qualifies for regular distribution. [Amended Substitute House 
Bill No. 788, effective September 30, 1955, Onto Rev. Cone $5735.23 
(amended ). | 
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MunicipaL Corporations—use of motor vehicle fuel tax and license 
revenues. 

This act provides a uniform use for gasoline and motor vehicles 
license revenues allocated to municipal corporations. They shall be used 
for construction and maintenance of public highways and streets; repair 
of bridges and viaducts; and for the purchase, erection, and maintenance 
of traffic lights. Seven and one-half per cent of such moneys shall be 
used for the above described purposes but shall be applied only to state 
highways running through the municipality. 

Formerly the gasoline revenue and the license revenues were ear 
marked for different but overlapping uses. [Amended House Bill No. 
268; effective, §§4503.02, 5735.05, and 5735.25, June 26, 1955, 
remainder September 27, 1955, Onto Rev. Cope §$§4501.04, 4503.02, 
5735.05, 5735.23, 5735.25 and 5735.27 (amended) and §5735.28 
(enacted ). | 


Municipat Court JupGEs—increased compensation. 

Judges of municipal courts, in territories containing no city and in 
territories having a population of not more than twenty thousand and, 
after January 1, 1961, in territories having a population of not more than 
twenty-five thousand, shall receive as compensation not less than three 
thousand dollars. Until January 1, 1961, in territories containing a city 
and having a population of more than twenty thousand or, after January 
1, 1956, a population of more than twenty-five thousand, judges shall 
receive six thousand dollars plus the per capita allowance which remains 
unchanged. The ceiling of three thousand dollars of additional com- 
pensation, which the legislative authority may allow for judges in terri- 
tories having a population of more than two hundred thousand, is re- 
moved, The maximum for judges of municipal courts is fixed at thirteen 
thousand dollars. 

Compensation provided in the prior law was two thousand and four 
thousand, respectively, plus the per capita allowance and the maximum 
was set at twelve thousand. [Amended Substitute Senate Bill No. 145, 
effective October 11, 1955, Onto Rev. Cope $1901.11 (amended).] 


MunicipaL Courts—creates and extends jurisdiction. 

This act creates a municipal court in Eaton, Elyria, Findlay, 
Lebanon, Marietta, and Troy and enlarges the jurisdiction of the 
municipal courts in Ashtabula, Cincinnati, Columbus, Portsmouth, and 
Willoughby. The jurisdiction of justice of the peace courts are reduced 
according to the establishment and enlargement of municipal courts. 
The police court in Marietta is abolished and the law relative thereto is 
repealed. [Amended Substitute House Bill No. 504, effective §$1903.80 
to 1903.87, inclusive, repealed December 31, 1957, remainder July 5, 
1955, Onto Rev. Cope §$1901.01, 1901.02, 1901.07, 1901.08 and 
1901.10 (amended) and §§1903.80 to 1903.87, inclusive (repealed). ] 
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MusgEuMs—may receive support from public library. 
See Pusiic Lrpraries, this index. 


Narcotic DruGs—manufacture, sale, and possession, 

This act completely revamps the laws relative to the manufacture, 
sale, and possession of narcotic drugs in order to make them more effec- 
tive. The penalty for growing, cultivating, or manufacturing, adminis- 
tering or dispensing, or obtaining narcotics illegally is increased from a 
fine of five hundred dollars or five years imprisonment to a fine of ten 
thousand dollars or imprisonment for five years. Other penalties are also 
increased, The penalty for unlawfully dispensing a drug to a minor is 
thirty years to life imprisonment without probation. [Amended Sub- 
stitute Senate Bill No. 214, effective September 16, 1955, Onto Rev. 
Cove §$§3719.01 to 3719.09, inclusive, 3719.12, 3719.15, 3719.16, 
3719.17, 3719.20, 3719.28, and 3719.99 (amended) and 3719.111, 
$§3719.021, 3719.101, 3719.111, 3719.171, and 3719.172 (enacted). | 


NoNNUTRITIVE SWEETENERS—permitted in soft drinks. 

The act provides that nonnutritive sweeteeners may be used in soft 
drinks if the label thereon clearly states that it contains a nonnutritive 
sweetener, the name of the sweetener, and that it is prepared for persons 
who must restrict their intake of sugar. No nonnutritive sweetener shall 
be added to drinks containing a nutritive sweetener and no nutritive 
sweetener shall be added to drinks labeled as containing nonnutritive 
sweeteners. [Amended House Bill No. 457, effective August 30, 1955, 
Onto Rev. Cope §§913.22 and 913.24 (amended). | 


Nuisance—placing or permitting refrigerators or air tight containers in 
places where they are dangerous to children. 

No person shall place or knowingly permit to remain on premises 
under his control, in a place accessible to children, any abandoned or 
discarded icebox, refrigerator, or other airtight or semi-airtight container 
which has a capacity of one and one-half cubic feet or more and an 
opening of fifty square inches or more and which has a door or a lid 
equipped with a fastening device capable of securing such door or lid, 
without first removing such fastener. 

The penalty for violation is a fine of not less than twenty-five nor 
more than two hundred dollars, The act provides for inspections and 
injunctions to abate such nuisances. [Amended House Bill No. 11, 
effective August 1, 1955, Onto Rev. Cope §§3767.23, 3767.24, 
3767.25 3767.26, 3767.27, 3767.28 and 3767.99 (amended) and 
$3767.29 (enacted). ] 


NursEs—educational standards, regulations, licensing of practical nurses. 
This act provides for the licensing of practical nurses by the state 
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board of nursing. A license shall be granted to a practical nurse who 
meets the educational and training requirements and passes an examination 
prescribed by the nursing board. A license may also be obtained by meeting 
certain requirements of experience as a nurse with a doctor. A licensed 
practical nurse or “R. P. N.” is licensed to perform nursing services under 
the supervision of a licensed physician or a registered nurse. A person 
may still engage in practical nursing for a consideration without a license 
so long as he does not hold himself out to be a licensed practical nurse. 

The application fee for a registered nurse is twenty dollars and that 
for a practical nurse is fifteen dollars. The annual renewal fee for both 
is two dollars. 

The penalty for practicing nursing as a registered or practical nurse 
without a license is a fine of from one hundred to five hundred dollars or 
imprisonment for ninety days, or both, [Amended Substitute Senate Bill 
No. 177, effective January 1, 1956, Onto Rev. Cope $§4723.01 to 
4723.38, inclusive, and §4723.99 (enacted) and former §$§4723.01 to 
4723.24, inclusive, and §4723.99 (repealed). ] 


Onto Sotprers’ Anp Sattors’ Home—qualifications for admission. 
The act makes the Ohio soldiers’ and sailors’ home available to 
male persons only and extends the provisions to cover persons who served 
in the armed forces of the United States during the Korean conflict. To 
be eligible for admission to the home the applicant must have been a 
citizen of Ohio for at least five consecutive years at the time of making 
application. The prior provisions did not specifically limit admission to 
males and the length of citizenship in Ohio at the time of application for 
admission was placed at one year. [Amended Senate Bill No. 298, 
effective August 30, 1955, Onto Rev. Cope §5907.04 (amended). | 


Omnisus Bitt—correction of substantive errors in Revised Code. 

This act amends sections of Titles I, III, IX, XII, XIX, XXI, 
XXII, XXIX, XXXI, XXXIII, XXXV, XXXVII, XXXIX, 
XLV, LI and LVII of the Revised Code for the purpose of correcting 
substantive errors resulting from the revision of the General Code. 
[Amended House Bill No. 26, effective March 17, 1955, Onto Rev. 
Cope §$§131.23, 317.13, 913.23, 915.01, 915.09, 971.02, 1337.06, 
1905.27, 1917.11, 2115.16, 2325.01, 2709.36, 2941.05, 2947.25, 
3107.06, 3321.16, 3321.17, 3321.18, 3515.01, 3711.09, 3731.08, 
3743.44, 3743.46, 3773.99, 3783.01, 3783.02, 3787.38, 3787.53, 
3789.07, 3811.10, 3929.01, 4511.01, 4511.76, 5125.14, 5705.01, 
5707.02, and 5707.06 (amended). ] 


OperRAToR LiIcENsEs—recognition in reciprocal agreements with other 
states, 


The attorney general, director of highway safety, or a member of 
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the public utilities commission may confer with the proper officials and 
legislative bodies of the various states and the District of Columbia for 
the purpose of promoting reciprocal agreements under which the licenses 
of operators residing in this state shall be recognized by other states and 
federal districts. 

The former law provided, among other things, for reciprocal agree- 
ments relating to licenses of chauffeurs but made no mention of operator 
licenses. [House Bill No. 263, effective August 1, 1955, Onto Rev. 
Cope $4503.37 (amended).] 


Parpon Anp PaRo_tE ComMMIssIon—salary increased. 

The act increases the salary of each member of the pardon and 
parole commission from seven thousand two hundred dollars to eight 
thousand four hundred dollars plus traveling expenses. [Amended House 
Bill No. 186, effective May 12, 1955, Oxnto Rev. Cope §2965.07 
(amended). ] 


Party LinEs—use must be relinquished to persons desiring to place 
emergency call. 

This act defines “party line” and “emergency” and provides that 
no person shall refuse to immediately yield the use of a party line to a 
person for the purpose of permitting such person to report a fire, summon 
law enforcement agencies, ambulance service, medical, or other aid 
in case of emergency. No person shall request emergency use of a party 
line knowing that no emergency exists. No person, firm, or corporation 
shall distribute any telephone directory, other than a classified directory, 
unless such directory contains a notice explaining the offenses provided 
for in the act. 

Violators shall be fined not less than fifty nor more than five 
hundred dollars or imprisoned not less than thirty days or more than 
three months, or both. [Amended Senate Bill No. 102, effective June 30, 
1955, Onto Rev. Cope §4931.30 (enacted) and §4931.99 (amended). | 





PERMITs—for excavations in township roads, 

The act provides that the board of township trustees may by reso- 
lution require any person to obtain a permit before making any excavation 
in a public highway within its jurisdiction. The board may require such 
person to submit plans, specify methods, use warning devices, indemnify 
the township against liability, and post a deposit or bonds conditioned upon 
the performances of the conditions of the permit. Persons violating any 
such resolution are subject to a fine of not more than two hundred dollars 
or imprisonment of not more than thirty days, or both. [Amended House 
Bill No. 576, effective August 16, 1955, Onto Rev. Cone §$§5571.16 
and 5571.99 (enacted). ] 
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PersonaL Property—definition. 

Patterns, jigs, dies, and drawings are now excluded from the defi- 
nition of personal property for the purpose of taxation only if they are 
held for use and not for sale in the ordinary course of business. The 
prior law exempted such items at all times. [Amended Senate Bill No. 
73, effective October 4, 1955, Onto Rev. Cope §5701.03 (amended). | 


PERSONAL PRopERTY—“used in business” defined. 

Machinery or other equipment under construction or installation 
shall not be considered as used in business until such machinery is in 
operation or capable of operation. 

Agriculture products stored in this state under the control of the 
United States government or merchandise or agriculture products shipped 
from outside the state and held in this state for storage only and then 
shipped to another state are not to be considered as being used in business. 
[Amended Senate Bill No. 107, effective September 30, 1955, Onto 
Rey. Cope $5701.08 (amended). ] 


Puysicians Anp SuURGEONs—certificates to practice granted to com- 
missioned medical officers. 

Any physician or surgeon, who cannot meet the requirements of 
section 4731.09 of the Revised Code but who has served as a commis- 
sioned medical officer in the army, navy, or air force of the United States 
or the United States public health service between June 1, 1950 and 
January 1, 1955, shall be granted a certificate to practice medicine or 
surgery provided he makes application within four years after the 
effective date and meets the requirements of section 4731.08 of the 
Revised Code and requirements set forth in the act. [Amended Senate 
Bill No. 5, effective March 16, 1955, Onto Rev. Cone §4731.10 
(enacted). ] 


Prre Line Companies—authority for issuing securities for certain pur- 
poses not required, 

A pipe line company engaged in transporting oil through pipes within 
this state may issue stocks, bonds, notes and other evidence of indebtedness 
for the purpose of acquiring or paying for securities of any other corpo- 
ration wheresoever organized without applying to the public utilities 
commission for permission to do so. The prior law invalidated any such 
evidence of indebtedness issued by a public utility without permission 
except bonds, notes, and other evidence of indebtedness for acquisition of 
property or the construction or improvement of facilities of service out- 
side the state. [Amended House Bill No. 216, effective September 5, 
1955, Oxto Rev. Cope §4905.42 (amended). ] 
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PLANNING COMMIssIONs—may contract with federal government. 

County and regional planning commission may accept funds and 
services from the federal government or its agencies and the state or 
local governments or their agencies, and may make contracts and provide 
such information as is necessary to secure such aid. [Amended Substitute 
House Bill No. 635, effective October 7, 1955, Onto Rev. Cope 
$$713.21 and 713.22 (amended). | 


Potice AND Fire DEPARTMENT EMPLOYEES—suspention and removal. 
See Civit SERVICE, this index. 


PotrricaAL SUBDIVISIONS—may adopt airport zoning regulations. 


See Airports, this index. 


PotrricAL SUBDIVIsIONs—may make some purchases without competitive 
bidding. 
See CompeEririvE Bipprnc, this index. 


PoLrricaL SUBDIVIsIONs—meetings must be open to public, 

This act adds the meetings and records of any board, commission, 
agency, or authority of any county, township, municipal corporation, 
school district, or other political subdivisions to the provision that all 
meetings and records of any board or commission of any state agency or 
authority must be open to the public. [Amended Senate Bill No. 324, 
effective September 30, 1955, Onto Rev. Cope $121.22 (amended).] 


PotrricaL SuBDIVIsIONsS—must notify state retirement systems before 
issuing bonds. 

Political subdivisions authorized to issue and sell revenue or mortgage 
bonds must notify the various state retirement systems and the industrial 
commission of their intention to issue such bonds before adopting a reso- 
lution or ordinance to do so. The resolution or ordinance will be void 
unless such notice is given at least ten days prior to its passage. [Amended 
Substitute Senate Bill No. 168, effective October 4, 1955, Onto Rev. 
Cope §133.371 (enacted). ] 


Porr AuTHORITIEs—authorized to be created by political subdivisions. 
The act authorizes municipal corporations, counties, or a combination 
thereof, to establish port authorities with power of eminent domain and 
with power to issue bonds and levy taxes upon the approval of fifty-five 
per cent of the qualified electors within the port authority. ‘The port 
authority is to be governed by a board of directors appointed by the mayor 
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or the county commissioners. The board is authorized to prepare a plan 
for future development of the port. The authority may purchase, con- 
struct, sell, and operate port facilities and, in connection therewith, may 
improve any canal channel, river, or stream and acquire real and personel 
property. [Amended Senate Bill No. 193, effective October 10, 1955, 
Onto Rev. Cope §§4582.01 to 4582.15, inclusive (enacted). ] 


PRIsONERS—committed to a workhouse. 


See WorkKuHousE, this index. 


Propate Courr FrErs—-for services in various proceedings increased. 

Under this act the fee to be charged by the probate judge for 
rendering services in some proceedings remains the same while that for 
others is increased as much as eight dollars in one instance and five dollars 
in several instances. [Amended House Bill No. 126, effective August 5, 
1955, Onto Rev. Cope $2101.16 (amended). ] 


PRropation Orricers—excepted from classified civil service. 

The act excepts the probation officers of the Cleveland municipal 
court from the classified civil service of the city of Cleveland, [Amended 
Senate Bill No. 207, effective September 29, 1955, Oxnto Rev. Cope 
$1901.32 (amended). ] 


Process—service on deceased and nonresident motorist. 

The nonresident motorist statute is amended to provide that appoint- 
ment of the secretary of state as the agent for service of process for non- 
residents operating or owning a motor vehicle operated in this state shall 
be irrevocable and binding on the executor or administrator of such owner 
or operator, Infant owners or operators may be served in the same manner 
as other nonresident motorists. { Amended Senate Bill No. 60, effective 
October 4, 1955, Onto Rev. Cope $2703.20 (amended). ] 


Process—service on unauthorized foreign or alien insurers. 

Issuing or delivering contracts of insurance, to residents of this 
state, solicitation of contracts, collection of premiums or other considera- 
tion for such contract, or other transactions of insurance business in this 
state by an unauthorized foreign insurer shall constitute an appointment 
by such insurer of the superintendant of insurance as its attorney upon 
whom process may be served in any action instituted against it by an 
insured arising out of such contract. Process may also be served on any 
person who has been soliciting insurance, making or delivering contracts, 
or collecting premiums or other consideration for insurance in this state 
on behalf of such an insurer. 
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Notice of such service and a copy of process must be sent within ten 
days by plaintiff to defendants last known address. Defendants receipt 
or the receipt issued by the registering post office with affidavit of com- 
pliance must be filed in the court where the action is pending on or be- 
fore the date defendant is required to appear. No default judgment may 
be had until thirty days after filing affidavit of compliance. 

Before defending, except to quash service, the insurer must deposit 
security sufficient to satisfy any judgment which may be had against it or 
secure a certificate to transact business within this state. [Senate Bill No. 
112, effective July 25, 1955, Onto Rev. Cope $3901.17 and 3901.18 


(enacted). ] 


PsycH1atric TRAINING—bureau created. 


This act creates a bureau of psychiatric training and research in the 
department of mental hygiene and correction under the supervision of the 
commissioner of mental hygiene. The bureau shall conduct training 
programs in the diagnoisis, care, and treatment of mentally ill persons; 
make studies and researches concerning the causes and prevention of 
mental illness; and operate and manage the institute of psychiatry at 
Rollman, Columbus, and Cleveland state hospitals. 

Civil service classification of physicians in the department of mental 
hygiene and correction is provided for. ‘The chiefs of the various divisions 
and managing officers of the various institutions are removed from the 
classified civil servicé. [Amended House Bill No, 933, effective October 
1, 1955, Onto Rev. Cope §§5119.03, 5119.07, 5119.48, 5121.08, 
5123.04, and 5123.05 (amended) §§5123.07, 5127.04, 5141.32, 
5141.34, 5141.38, and 5143.22 (repealed) and $§5119.41, 5129.01, 
5129.02, and 5129.03 (enacted ).] 


Pustic ANpb ScHoot RETIREMEN’T Syst—EMs—made more uniform, 
benefits increased. 

This act completely revamps the public employees, state teachers, 
and schoo] employees retirement systems in order to make them more 
uniform. The formula for determining the retirement benefits and the 
amount of such benefits, disability retirement, and survivorship benefits 
are the same for all three systems. 

The minimum annual benefits for members having attained their 
sixty-fifth birthday or retiring with thirty years service is his total service 
credit multiplied sixty-three dollars or one and one-half per cent of his 
average salary which may not be more than fifteen thousand dollars. The 
schedule for determing benefits for those retiring at varying ages and 
service is set forth in the act. [Amended House Bill No. 744, effective 
June 29, 1955, Onto Rev. Cope §§$145.01, 145.12, 145.20, 145.21, 
145.23, 145.31, 145.32, 145.33, 145.34, 145.36, 145.37, 145.45, 
145.46, 145.56, 3307.01, 3307.19, 3307.28, 3307.38, 3307.40, 
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3307.41, 3307.43, 3306.49, 3307.50, 3307.71, 3309.01, 3309.02, 
3309.20, 3309.25, 3309.26, 3309.30, 3309.34, 3309.35, 3309.36, 
3309.38, 3309.39, 3309.40, 3309.45, 3309.46, 3309.47, 3309.65, 
and 3309.66 (amended) and §§145.101, 145.381, 145.561, 3307.711, 
3309.141, 3309.341, and 3309.661 (enacted). ] 


Pustic Aucrion—sales of new merchandise regulated. 

No person shall offer for sale at a public auction any merchandise 
not previously sold at retail] without first having applied for and secured 
a license to do so from the county auditor and posting a bond sufficient to 
satisfy all judgments and tax assessments arising out of such sale. The 
fee for the license is ten dollars a day for each day the sale is conducted. 
The licensee shall file an inventory, in duplicate, with the county auditor 
within ten days after the sale, setting forth the new merchandise sold and 
the price received, Penalty for violation is a fine of two hundred to one 
thousand dollars or imprisonment from thirty to one hundred eighty days, 
or both. [Amended Substitute House Bill No. 184, effective October 11, 
1955, Onto Rev. Cope §§1318.01 to 1318.08, inclusive (enacted). | 


Pusiic EmMPLoyEEs—terms of employment. 

This act sets a standard work week of forty hours for all state 
employees. The director of mental hygiene and correction may fix a 
forty-four hour week in that department. If an employee is required to 
work more than these number of hours in a seven day period he shall be 
compensated therefor or awarded compensatory time off within ninety 
days. The vacation leave for all employees is fixed at two weeks a year 
after one year’s service and three weeks after fifteen years service. At the 
death of an employee his estate shall be compensated for any unused vaca- 
tion time to his credit. 

The former law provided for an eight hour day for five and one- 
half days a week; prohibited pay for time worked in excess of this amount 
by employees with fixed compensation; and determined the vacation leave 
of employees with a fixed salary, those paid a per diem amount, and those 
paid an hourly amount on a different basis. [Amended House Bill No. 
52, effective October 11, 1955, Onto Rev. Cope §121.16 (amended) 
and §121.161 (enacted).] 


Pustic EmMpLoyers RETIREMENT—disability. 

A member of the public employees retirement system may be retired 
if he has not attained his sixtieth birthday if a medical examination shows 
he is totally physically or mentally incapacitated for performance of 
duty. [House Bill No. 763, effective October 6, 1955, On10 Rev. Cope 
§§145.35, 145.49, and 145.50 (amended). ] 
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Pustic EMpLoyers RETIREMENT SystEM—members of a_ public 
library system may become members. 


The contribution rate of a board of trustees of a public library to 
the public employees retirement system may be separate and different 
from the rate assessed other employers, if prior to June 30, 1938, a 
retirement plan had been provided for its employees according to the 
laws of the state. 


The board of trustees of a public library, which has seventy-five or 
more employees and which prior to September 16, 1943, maintained a 
retirement system, may continue such system. However, employees, whose 
employment began on or after September 16, 1943, may abet to become 
members of the public employees system and the board must pay, to 
any employee who was ineligible for membership in the library retire- 
ment system and whose service has been terminated prior to October 6, 
1955, the amount it would have paid to the public employees retirement 
system had such coverage been provided during the period of employment. 
{ Amended House Bill No. 636, effective October 6, 1955, Outo Rev. 
Cope $145.48 (amended) and §3375.411 (enacted). ] 


Pusuic OFFiciALts—salary increased. 


The salary of the director of natura] resources, administrator of the 
bureau of unemployment compensation, tax commissioner, and director 
of liquor contro] is increased from ten thousand to twelve thousand 
dollars annually. The annual salary of each member of the unemploy- 
ment board of review is increased from eight thousand to ten thousand 
dollars. [Amended Senate Bill No. 195, Onto Rev. Cope §$141.03 
and 4141.06 (amended). ] 


Pusiic Roaps—relocation. 


This act amends the law applicable to the relocation of public roads 
by expressly providing that if the relocation is allowed the person peti- 
tioning for such change shall pay all expenses in connection with such 
change including the cost of relocation of conduits, cables, wires, towers, 
poles or other equipment or appliances of any public utility, located on, 
over or under such road. The act also provides for relocation of roads 
under the jurisdiction of a board of township trustees. The former law 
was applicable only to roads under the jurisdiction of a board of county 
commissioners and did not expressly provide that the person desiring the 
change should pay the expenses of relocating public utility facilities along 
such road. [Amended Substitute House Bill No. 109, effective August 
1, 1955, Onto Rev. Cope §§5553.23 and 5553.26 (amended) and 
$5571.011 (enacted). ] 
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Pusiic Uriciries—statement of sleeping car, freight line, and equip- 
ment companies to be filed with the tax commissioner. 

During the month of May each year, every sleeping car, freight 
line, and equipment company doing business in this State shall file a 
statement with the tax commissioner for the next preceding year. The 
statement shall contain, among a list of other things, the value of the 
shares of stock on the first day of January. The prior provision required 
the stock value as of the first day of May. [Amended House Bill No. 
527, effective September 22, 1955, Onto Rev. Cope §$$5727.24 and 
5727.25 (amended). ] 


Pusiic Uritrrres CoMMission—extension of levy for support. 

The assessment against the railroads and public utilities for the 
administration costs of the public utilities commission is extended to 
include the fiscal years of 1955 and 1956. [House Bill No. 179, effective 
July 7, 1955, Oxnto Rev. Cope $4905.10 (amended). | 


Rea Esrare Brokers—law relative to revised, 

The act adds receiving a passing grade in two real estate courses 
approved by the state board of real estate examiners in an approved college 
or university to the methods for qualifying for a broker’s examination. 
Real estate brokers and salesmen must identify themselves in all their 
adds and brokers having branch offices must register the license therefor 
with the clerk of courts of the county wherein such office is located. 

Gross negligence, incompetency, or misconduct in practice; failure 
to keep escrow money in a special account; failure to put proper expira- 
tion dates on listing contracts; and having unsatisfied judgments arising 
out of conduct as a broker were added as grounds for suspension or revo- 
cation of a license. The causes for suspension and revocation were made 
applicable to a licensee handling his own property. 

Persons bringing an action for compensation or collection under a 
brokerage contract must prove that the act giving use to the action was 
performed by a licensee prior to the expiration of his license. This clari- 
fies a similar provision in the former law. [Amended House Bill No. 
18, effective September 20, 1955, Onto Rev. Cope §§4735.07, 
4735.14, 4735.16, 4735.17, 4735.18, 4735.20, and 4735.21 
(amended). ] 


ReEcorpDING INsrRUMENTs—certain instruments must contain the name 
of person who prepared them. 


An instrument conveying interest in real or personal property 
prepared after October 5, 1955, will not be received for record or 
filing by the county recorder unless such instrument contains the name of 
the person or agency which prepared it. This provision does not apply to 
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court orders, wills, or instruments executed outside the state. [| Amended 
Substitute House Bill No. 227, effective October 4, 1955, Onto Rev. 
Cope §317.111 (enacted). ] 


REGISTERED Matt—defined. 

The act provides that as used in the Revised Code, unless the context 
requires otherwise, the term “registered mail” shall include “certified 
mail.” [Amended House Bill No. 934, effective June 27, 1955, Onto 
Rev. Cope §1.02 (amended). ] 


REHABILITATION CENTER—stablished. 

The act repeals the law providing the present state rehabilitation 
center under the control of the Ohio State University and creates an Ohio 
rehabilitation center under the direction and supervision of a board of 
control consisting of the director of health, the public member of the 
industrial commission and the president of Ohio State University. The 
objectives of the center shall be to rehabilitate handicapped or disabled 
persons whose rehabilitation requires extended residential care or intensive 
study and services, to assist other centers of rehabilitation, and conduct 
research. The industrial commission may make advance payments to the 
center of fifty thousand dollars every three months for rehabilitation of 
employees disabled in the course of their employment. [Amended House 
Bill No. 429, effective October 5, 1955, Onto Rev. Cove $§$3376.01 
to 3376.10, inclusive (enacted) and $4123.18 (repealed). | 


RoapsipE Parks—director may acquire land abuting highways for 
roadside parks. 

The statute allowing the director of highways to acquire small 
tracts of land, outside municipal corporations, which lie along the state 
highway system between the existing right of way and a new might of 
way by gift, purchase, or appropriation for the purpose of establishing 
roadside parks was amended to allow the director to acquire by gift or 
purchase other land, outside municipal corporations, abuting upon a state 
highway, for roadside parks, but such land may not be acquired by appro- 
priation. [Amended House Bill No. 51, effective August 1, 1955, Onto 
Rev. Cope §5529.02 (amended). } 


Sates Tax—certificate of exemption, assessment. 


If a vendor fails to obtain a certificate from the consumer that 
the tax does not apply to a sale, the tax is presumed to apply but such 
failure does not, as under the prior law, prevent the vendor or consumer 
from establishing that the sale is not subject to the tax. There are also 
minor changes relative to the procedure for assessing the vendor or 
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consumer where the tax remains unpaid. [Amended House Bill No. 
256, effective September 13, 1955, Onto Rev. Cope §$§5739.03 and 
5739.13 (amended). ]} 


Sates Tax—exemptions. 

By classifying hospitals, non-profit blood banks, and veterinarians 
as consumers of property purchased in connection with their practice, the 
act exempts them from collecting a sales tax on property transferred for 
the use of their patients in connection with the rendition of professional 
services. [Amended Substitute Senate Bill No. 197, effective September 
30, 1955, Onto Rev. Cope §$§5739.01 and 5741.01 (amended). ] 


Sates Tax—vendors need not keep cancelled prepaid receipts. 

The act eliminates the provision requiring a vendor to keep can- 
celled prepaid tax receipts from the law requiring vendors to keep certain 
records over a period of four years to be open to the inspection of the 
tax commissioner during business hours. [House Bill No. 239, effective 


August 16, 1955, Onto Rev. Cope §5739.11 (amended). ] 


SaLEs AND Use T'ax—payment directly to treasurer of state in certain 
cases. 

Upon application by a manufacturer or consumer who makes pur- 
chases to which the applicability of the sale or use tax cannot be deter- 
mined at the time of purchase, the tax commissioner may issue to such 
purchaser a direct payment permit. Permit holders shall pay the sales 
and use taxes on all purchases directly to the treasurer of state. Permit 
holders shall keep records and file quarterly with the treasurer of state 
a return showing the value of all taxable merchandise used and other 
information. The vendor shall be notified of such direct payment and 
shall be absolved from all duties and liabilities imposed by sections 5739.03 
and 5741.04 of the Revised Code in connection with sales made to a 
permit holder. [Amended Senate Bill No. 77, effective July 7, 1955, 
Onto Rev. Cope $5739.031 (enacted). | 





Savincs SocreTiEs—may not carry checking accounts, 

The act limits the deposits a savings society may receive to deposits 
from individuals and nonprofit corporations and organizations. No deposit 
may be withdrawn from a savings society by check or draft and no such 
society shal] carry a checking account for a depositor, A society may 
invest its funds in the same manner as banks and in addition it may 
acquire the capital stock of a bank provided such investment is made 
prior to December 31, 1956. [Amended House Bil] No. 813, effective, 
Section 1109.05 July 1, 1956, remainder September 20, 1955, Onto 
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Rev. Cope §§1109.02, 1109.04 and 1109.05 (amended) and 
§$1109.051 (enacted).] 


ScHooL Disrricts—additional tax levies. 

If a school board wishes to tax beyond the ten-mill limitation it 
must declare the necessity to do so prior to the fifteenth day of September 
of the year the issue is to be voted upon. If the additional rate is for 
current operating revenues it may be for as many as ten years. 

Previously the resolution had to be adopted prior to four p.m. of 
the ninetieth day before the general election and the period for the 
increased rate was limited to five years. [Amended House Bill No. 874, 
effective October 6, 1955, Onto Rev. Cope §5705.19 and 5705.21 
(amended). ] 


ScHoot Districrs—annexation. 

When the territory annexed to a city or village comprises only a 
part of a school district the annexed territory shall become a part of the 
city school district or the school district of which the village is a part 
only upon approval of the state board of education. The state board shall 
supervise on equitable division of the funds and indebtedness between the 
school districts involved. [Amended Senate Bill No. 322, effective Sep- 
tember 29, 1955, Outo Rev. Cope $3311.06 (amended). ] 


ScHooL Districts—city districts may join citizens’ committees. 


City school districts may join a county citizens’ committee which 
is created by resolution of the county board of education or petitioned 
by electors to study the need and recommend proposals for the reorgan- 
ization of school districts. The state board of education may furnish 
technical and advisory service to the committee. Previously city school 
districts were excepted from the jurisdiction of the county citizens’ com- 
mittee. [Amended House Bill No. 498, effective October 5, 1955, On10 
Rev. Cope §3311.30 (amended). ] 


ScHoot Disrricts—contract system for non-teaching employees. 

The act provides a contract system for non-teaching school em- 
ployees not governed by civil service. Employees with at least one year 
service in the school district, if their employment is continued, shall be 
employed for a period of from one to five years. If employment is 
continued after the one to five year period the contract shall be from 
two to five years, Contracts may be terminated by a majority vote of the 
board of education for violation of its regulations or by the employee. 
[Amended Senate Bill No. 200, effective September 1, 1955, Onto 
Rev. Cope §3319.081 (enacted).] 
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ScHoo.t Disrricrs—increase of indebtedness for improvements. 

This act grants authority, until December 31, 1957, to a school 
district, by a vote of the people and consent of the state department of 
taxation, to increase its net indebtedness to nine per cent of the value of 
the property on the tax duplicate. The state department of education must 
determine that the proceeds are needed for acquiring sites and equipment 
and constructing improvements before a bond issue increasing the net 
indebtedness beyond six per cent may be submitted to the people. 

The former law allowed the indebtedness to be increased to eight 
per cent before December 31, 1955. [Amended House Bill No. 132, 
effective June 27, 1955, Onto Rev. Cope §133.041 (amended). ] 


ScHoot Disrricts—may contribute to support of choral groups and 
lecture associations. 


See CHorat Groups, this index. 


ScHooLt Disrricrs—tax levies to qualify for state aid. 

If, as a result of a reassessment or other action of the county budget 
commission or county auditor, the tax duplicate is increased to the point 
where the tax levy of a school district falls below the ten-mill require- 
ment for state aid, the superintendent of public instruction shall waive 
the requirement for one year. [Amended House Bill No. 662, effective 
October 6, 1955, Onto Rev. Cope §$3317.041 (enacted) and $5713.11 
(amended). | 


ScHooL Founparion—distribution of funds. 

This act makes a complete revision of the law relative to the school 
foundation program and the program is placed under the administration of 
the state board of education, The subsidies to school districts are now 
based on the number of teacher units in the district rather than the number 
of students as under the prior law. The number of teacher units in a 
district shall be determined by the formula set forth in the act. The 
formula for determining the amount to be allocated to each district is 
set forth in great detail, but in no event shall a district receive less than 
nineteen hundred twenty-five dollars multiplied by the number of ap- 
proved teacher units in such district. 

A new minimum salary is established for teachers ranging from two 
thousand six hundred dollars for a teacher with less than three years 
college training to three thousand four hundred dollars for a teacher with 


a master’s degree. 

Numerous other procedural changes were made in the law. 
[ Amended Substitute Senate Bill No. 321, Onto Rv. Cope §$§3317.01 
and 3317.021 effective January 1, 1956, remainder effective October 1, 
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1956, $$§3317.01 to 3317.03, inclusive, 3317.05 to 3317.08, in- 
clusive, 3317.10, 3317.11, 3317.13, 3317.14, 3327.05 and 3327.06 
(amended) §§3317.041, 3317.051, and 3317.052 (enacted) and 
§§3317.04 and 3317.12 (repealed). ] 


ScHOOLs—required teaching of basic subjects. 

Public schools shall prescribe a graded course of study subject to the 
approval of the state board of education consisting of subjects set forth 
in the act. A year’s course in American history is required before a 
student may enter the ninth grade and one unit of American history is 
included in high school graduation requirements. Basic instructions in 
geography and specified history, government, and constitutional courses 
are made prerequisite to studies in social problems, economics, foreign 
affairs, United Nations, world government, socialism and communism. 
The only prerequisite in the former law as the requirement of one 
unit of American history and government before graduation from high 
school. [Amended Substitute House Bill No. 76, effective August 5, 
1955, Onto Rev. Cove $3313.60 (amended). ] 


SECRETARY OF SrarE—certification of official ballots. 
See BALtors, this index. 


Securities Law—certain transaction exempt. 

This act provides that banks may sell money orders or travelers’ 
checks, issued by banks or trust companies, through an agent without such 
agent being deemed a branch of the bank. The sale of money orders, 
travelers’ checks, and certain other transactions are exempt from the 
securities law. 

No person shal] sell instruments for the transmission of money or 
credit unless it is designated as a money order or travelers’ check and 
unless he has deposited surety of two hundred thousand dollars with the 
treasurer of state. Persons transacting such business must file certain 
information with the secretary of state and pay an annual filing fee of 
one hundred dollars plus three dollars for each agent. 

Banks and building and loan associations incorporated in this state, 
federal savings and loan associations and telegraph companies are exempt. 

A penalty of one hundred dollars for each day of violation is 
imposed, [Amended Substitute House Bill No. 348, effective October 13, 
1955, Onto Rev. Cope $1115.26, 1310.01, and 1310.99 (enacted) 
and $1707.03, 1707.14, and 1707.44 (amended). ] 


SELF-SERVING DECLARATIONS—admitted in evidence. 
The act provides, if evidence of declarations against interest made 
by an insane, incompetent, or deceased person has been admitted in evi- 
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dence, the oral or written declarations made by such person concerning 
the same subject to which the admitted evidence relates and made at a 
time when the declarant was competent to testify shall be admitted re- 
gardless of their self-serving nature if no apparent motive to misrepresent 
appears, 

Depositions, taken in a personal injury action by a deceased person 
before his death, may be read by the other party to the action or by the 
administrator or executor of the estate. [Amended Senate Bill No. 44, 
effective October 4, 1955, Onto Rev. Cope §§2317.03 and 2319.22 
(amended). ] 


Service Or Process—on deceased and minor nonresident motorist. 
See Process, this index. 


Servic—E Or Process On UNAUTHORIZED INsURERs—may be made 
upon superintendant of insurance or any person doing certain acts in this 
state in behalf of such insurer. 

See Process, this index. 


Session Laws—codification, indexing, and publication. 

The legislative service commission shall prepare section headings 
and indexes for laws and joint resolutions within fifteen days after final 
adjournment of the general assembly. The director of the commission 
shall ascertain that all laws of a general and permanent nature have 
sectional numbers in conformity with the Revised Code. The bound 
volumes of the session laws shall be ready for distribution within one 
hundred and eighty days after the general assembly adjourns sine die. 
[Amended Senate Bill No. 411, effective June 30, 1955, Onto Rev. 
Cope §§103.13, 103.14, and 125.71 (amended) and §§103.131 and 
111.09 (enacted). ] 


SoctaL SEcuriry—for employees of national guard. 

The adjutant general is authorized to enter a contract with the 
federal department of health, education and welfare in order to secure 
social security benefits for employees of the Ohio national guard who are 
paid by federal funds, [House Bill No. 921, effective October 6, 1955, 
Onto Rev. Cope §5903.011 (enacted). ]} 


Sor. CoNsERVATION COMMITTEE—membership increased. 

The membership of the Ohio soil conservation committee was in- 
creased from five to seven and the director of the Ohio department cf 
natural resources was included as a member. The committee was given 
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additional powers to accept and administer funds from the federal and 
state governments and other sources, and to employ personnel in the 
classified civil service. [Amended House Bill No. 185, effective August 
5, 1955, Onto Rev. Cope §1515.02 (amended). ] 


So_piERs ANp SaILors—dqualifications for admission to home. 
See Ono Sotprers’ ANp SArLors’ Home, this index. 


- SpeEp Limrts—on state highways. 

The prima facie lawful speed for motor vehicles is now thirty-five 
miles per hour on all] state routes or through highways within municipal 
corporations outside business districts, fifty miles per hour on controlled- 
access highways within municipal corporations, and fifty miles per hour 
on state routes in municipal corporations outside urban districts unless a 
lower speed limit is established by the director of highways. Sixty miles 
per hour during the daytime and fifty miles per hour during the night- 
time except fifty miles per hour at all times for trucks and commercial 
tractors in excess of four thousand pounds, school buses, and street cars. 
[ Amended Senate Bill No. 175, effective October 1, 1956, Onto Rev. 
Cope §4511.01 and 4511.21 (amended). | 


Srare EmMpLoyeEs—classification and salary. 

This act provides for the reclassification of one hundred ninety 
three state civil service employees. Sixty-nine new civil service job titles 
are created and forty-four are abolished. [Amended Substitute House 
Bill No. 651, effective October 1, 1955, Onto Rev. Cope §$§143.09, 
143.10, and 143.11 (amended). | 


SrareE Lanps—not used or needed may be sold. 

This act authorizes the chief of the division of parks to sell state 
lands not needed or used for public purposes including those in or ad- 
jacent to Buckeye Lake, Indian Lake, Lake St. Marys, Lake Loramie, 
Guilford Lake, and Portage Lakes. Such lands may be sold to present 
leaseholders at one hundred ten per cent of their appraised value or at 
public auction for not less than their appraised value. [Amended Sub- 
stitute Senate Bill No. 239, effective September 29, 1955, Onto Rev. 
Cope §1541.081 (enacted). ] 


SreAM BorLers—fee for certificate of inspection increased. 

The fee for a certificate of inspection required to be placed in a 
room where a steam boiler is located is increased from one to two dollars. 
The act makes two minor changes relative to the content of the certificates. 
[ Amended House Bill No. 861, effective October 6, 1955, Onto Rev. 
Cope §4103.12 (amended). ] 
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SrEAM ENGINEERS—license renewal fee increased. 

Steam engineers shall pay a fee of five dollars for an original license 
and three dollars for each renewal thereof. The former renewal fee 
was two dollars. [House Bill No. 860, effective October 6, 1955, Out0 
Rev. Cope §4739.14 (amended). } 


Strip Mininc—bond increased. 

This act provides that vacancies in the office of the chief of the 
division of reclamation shall be filled by appointment for the unexpired 
term. The amount of surety, in the form of bond, cash, or securities, 
to be posted by persons engaged in strip mining is increased from one 
hundred ninety to two hundred twenty dollars per acre. A license for 
strip mining shall be refused to persons who continually fail to comply 
with the strip mining laws, Reclaiming requirements are changed. 

Moneys from forfeitures remaining after reclamation is complete 
shall be transferred to a reserve fund. Also a definition section is enacted. 
[ Amended Substitute House Bill No. 575, effective October 13, 1955, 
Onto Rev. Cope §§1513.02, 1513.03, 1513.05, 1513.07, 1513.08, 
1513.09, 1513.10, 1513.16, 1513.18, and 1513.99 (amended) and 
$1513.19 (enacted). ] 


SrupENT FEEs—credited to special funds, 

The act makes more specific the provision that student fees and 
deposits of state supported universities paid into the state treasury shall 
be used only for the purposes of the respective institutions. [Senate Bill 
No. 299, effective October 4, 1955, Onto Rev. Cope §3345.05 
(amended). |] 


SuBDIVIsION PLAts—regulation and recordation. 

An appeal may be had to the court of common pleas from a decision 
of a planning commission or legislative authority refusing to approve a 
subdivision plat. If the court finds that the plaintiff is supported by a 
preponderance of the evidence an order shall be entered directing the 
county recorder to record the plat. If the land falls within the jurisdiction 
of the board of county commissioners, only the board may make specifi- 
cations and regulations governing the construction of improvements in 
the subdivision. The county engineer and the county sanitary engineer, 
who could previously prepare such specification and regulations, may act 
only in an advisory capacity. 

Violations of the rules or regulations of the legislative authority 
must now be willful before a penalty is imposed. [Amended Substitute 
House Bill No. 607, effective October 6, 1955, Onto Rev. Cope 
$§711.04, 711.09, 711.091, 711.10, 711.101, 711.102, 711.13, 711.15 
and 5307.06 (amended) and §§711.041 and 711.151 (enacted).] 
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Support Or DepENpDENTs—by those legally responsible. 

Numerous changes and additions are made to the uniform support 
law in an effort to make it more effective. The court may appoint counsel 
for indigent plaintiffs and an action may be brought by the legal custodian 
of a minor obligee without appointment as guardian ad litem. Informa- 
tion to aid in locating the defendant may be attached to the petition, An 
information agency is established to forward the petition from another 
state to the correct court and to send a list of the courts of record of this 
state to the information agency of states with similar laws. A court may 
attach the body of a defendant in this state and request a court in a 
responding state to do likewise if permissible under the laws of that state. 
[ Amended House Bill No. 71, effective October 5, 1955, Onto Rev. 
Cope §§3115.01, 3115.02, 3115.03, 3115.05, 3115.06, 3115.07, 
3115.08, 3115.13, 3115.14 and 3115.15, (amended) and §§3115.16 
to 3115.22, inclusive (enacted ).] 


SuPREME Court—administrative assistant. 

The supreme court may appoint an administrative assistant of the 
supreme court who shall examine the dockets of courts of record to de- 
termine the need for assistance by any such court, make recommendations 
to the chief justice relative to the assignment of judges where courts of 
record are in need of assistance, and attend to other matters as may be 
assigned by the supreme court. [Amended Substitute Senate Bill No. 51, 
effective July 25, 1955, Onto Rev. Cope §2503.05 (amended) and 
$§2503.281 and 2503.282° (enacted).] 


SURGEONs—certificate to practice granted to servicemen. 


See Puystcrans and SurGEons, this index, 


Taxatrion—administration of oaths. 
This act includes attorney examiners of the board of tax appeals 
among those who may administer oaths, issue subpoenas, and compel 


production of records in matters relating to taxation. [Senate Bill No. 
336, effective October 4, 1955, O10 Rev. Cope §5703.18 (amended). ] 


TaAxaTION—advance property tax payments. 

Persons filing tax returns shall, at the time of filing or within ten 
days of the last day for filing, pay the county treasurer one-half of the 
taxes as shown by the return to be due on personal property, both tangible 
and intangible. The former law required such payment to be made at 
the time of filing the return, [Amended Senate Bill No. 105, effective 
October 4, 1955, Onto Rev. Cope $5719.02 (amended). ] 
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‘TaAxaTIon—certain deposits exempt. 

Deposits representing funds withheld as taxes levied on persons 
other than the depositor and funds belonging beneficially to non-residents 
of this state are not subject to taxation. [Senate Bill No. 374, effective 
September 29, 1955, Onto Rev. Cope §5709.041 (enacted). ] 


TaxaTion—cigarette tax returns filed semi-annually. 
See CiGArRETTE Tax, this index. 


‘Taxarion—corporate returns filed dvuolicate. 
See Corporations, this index. 


‘TAXATION—courts need not file certain statements with the tax com- 
missioner. 
See Courts, this index. 


Taxation—deductions from evaluations for injured or destroyed 
property. 

Property injured or destroyed by fire, flood, tornado, or otherwise 
between the first day of January and the first day of July of the current 
tax year shall be decreased on the tax duplicate by the county auditor 
in an amount which, in his judgment, fairly represents the extent of the 
injury or destruction. The prior law set the second Monday of April and 
the first day of October as the dates between which the injury or destruc- 
tion must have occurred for deduction from valuations. [House Bill No. 
251, effective August 30, 1955, Onto Rev. Cope §319.38 (amended). ] 


TaxaTion—determination of trust net income for tax purposes. 

In determining the net income of an estate, a trustee shall apportion 
his fees between the gross taxable and nontaxable sources. Income shall 
be considered to be distributed in cash if it is withheld by the trustee 
contrary to the terms of the trust instrument or will, or if it is distributed 
in notes, debentures, bonds, or other property. [Amended Senate Bill 
No. 86, effective October 4, 1955, Onto Rev. Cope §5711.19 
(amended). ] 


‘Taxatrion—excess of ten-mill limitation. 

The act sets the fifteenth day of September of each year as the 
date prior to which the legislative authority of a political subdivision 
must declare by resolution and certify to the board of elections the neces- 
sity of taxing beyond the ten-mill limitation if it wishes to submit the 
question to the voters at the next November election. The prior provision 
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placed the dead line at four p.m. of the ninetieth day before the general 
election. [House Bill No. 528, effective September 20, 1955, Onto 
Rev. Cope §§5705.19 and 5705.25 (amended). ] 


TaxaTion—extension of time for filing reports required by the tax 
commissioner. 

The act permits the tax commissioner to extend to a person, partner- 
ship, firm, association, company, corporation, or public utility an extension 
of time, not to exceed ninety days, within which to file any reports re- 
quired to be filed with the commissioner. The former law allowed such 
an extension to corporations and public utilities only. [Amended House 
Bill No. 193, effective July 7, 1955, Onto Rev. Cope §5703.35 
(amended). 


Taxation—filing of returns, stored liquor. 

The statute providing that any person filing a federal income tax 
return may be required to file a personal property tax return and the pro- 
vision for assessment of state and local taxes on spirituous liquor stored 
in bonded warehouses is repealed along with the penalties for their 
violations. [Amended Senate Bill No. 235, effective September 30, 1955, 
Onto Rev. Cope §§5711.12, 5711.32, and 5711.99 (repealed). ] 


TaxaTIon—gasoline tax refund, 
See GasoLineE Tax, this index. 


‘TAXATION—inheritance tax. 
See INHERITANCE Tax, this index. 


TaxaTion—law establishing residence for the purpose of taxation 
repealed. 

The act repeals section 5711.08 of the Revised Code because of its 
misleading effects, Section 5711.08 provided an almost incomprehensible 
formula for determining residence within the state for the purpose of 
personal property taxation. [Senate Bill No. 85, effective July 7, 1955, 
Onto Rev. Cope §5711.08 (repealed). ] 


TaxatTion—law requiring county recorders to report transfers in con- 
templation of death repealed. 


See INHERITANCE Tax, this index. 


TAXATION—license tax on motor vehicle dealers. 
See Motor VEHICLE, this index. 
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Taxarion—penalty against corporations for nonpayment waived while 
review is pending. 
See Corporations, this index. 


TAaxaTIon—personal property. 
See PERSONAL PROPERTY, this index. 


TaxaTIon—public utility may apply for review and tender an amount to 
prevent penalty. 

A public utility may apply for a review and redetermination of an 
order or determination of the tax commissioner and tender the tax on 
which the review is pending. If the treasurer refuses to accept such 
tender the utility is freed from a penalty for nonpayment of tax and if 
the tender is accepted it shall not prejudice any claim for taxes but shall 
preclude a penalty for nonpayment. This is a clarification of a similar 
provision in the prior law. [Amended House Bill No. 318, effective 
August 18, 1955, Onto Rev. Cope $5727.47 (amended). ] 


Taxation—remission of illegal taxes and penalties. 

The act authorizes the board of tax appeals and the tax commissioner 
to remit taxes and penalties found by them to have been illegally assessed 
and correct errors in the tax list or duplicate. The prior law authorized 
the board of tax appeal to make such remissions but did not confer the 
authority upon the tax commissioner. [Amended House Bill No. 867, 
effective October 6, 1955, Onto Rev. Cope §5715.39 (amended). } 


Taxarion—transmission of preliminary certificates eliminated, appeal 
provided for. 

The filing of a return with the county auditor shall be deemed to be 
the preliminary assessment of taxable property contained therein when 
entered on the proper duplicate by the county auditor. Thus such a return 
may be substituted in all cases where a preliminary assessment certificate 
was originally required and the tax commissioner may finally assess tax- 
able property listed in the return without first having made a preliminary 
assessment. 

The act also provides that an appeal from any assessment therein 
may be had to the board of tax appeals. The prior law provided only for 
appeals from deficiency assessments. [Amended Senate Bill No. 68, 
effective August 18, 1955, Onto Rev. Cope §§319.29, 319.34, 
5711.24, 5711.25 and 5711.26 (amended).] 


‘Taxarion—utility excise tax extended. 


See Uritrry Excise Tax, this index. 
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Tax CoMMIssIONER—may destroy returns and assessment certificates. 


The act provides for destruction by the tax commissioner of all tax 
returns and assessment certificates five years after the tax represented 
thereby has been paid or litigation concerning same has been settled. 
Previously the tax commissioner could destroy only those returns filed 
prior to January 1, 1931. [Amended Senate Bill No. 109, effective 
October 4, 1955, Onto Rev. Cone §§5703.05 and 5711.36 
(amended). ] 


Tax Levy—additional to be submitted to electors. 

During the period from June 27, 1955 to June 30, 1957 the taxing 
authority of a political subdivision may declare by resolution that it is 
necessary to levy a tax in excess of the ten mill limitation for certain 
specified purposes. The question shall then be submitted to the electors 
and if fifty-five per cent of those voting on the question approve it, the 
subdivision may make the levy outside the ten mill limitation. After the 
additional levy by the electors, but before the first collection, the sub- 
division may issue anticipatory notes, the sale of which shall be governed 
by the Uniform Bond Act. 

The prior act limited such levy to the period ending June 30), 1955, 
[Amended House Bill No. 361, effective June 27, 1955, Onto Rev. 
Cope $5705.191 (amended).] 


‘TEACHERS—retired employed as regular teachers. ' 

A retired teacher, who has received a retirement allowance for at 
least eighteen months, may be employed as a regular teacher, provided 
he is physically and mentally competent. Monthly payments of retirement 
allowances shall be terminated during such employment. [Amended 
House Bill No. 499, effective August 30, 1955, Onto Rev. Cope 
$3307.381 (enacted). ] 


TEACHERS’ RETIREMENT SystEM—investment of funds. 

This act allows additional investment for the funds of the teachers’ 
retirement system. Investments may now be made in bonds of other states 
or their subdivisions, bonds of Canada or its political subdivisions, pre- 
ferred and common stock, and loans to veterans guaranted by the govern- 
ment of the United States. [Amended Substitute Senate Bill No. 285, 
effective October 13, 1955, Onto Rev. Cope §3307.15 (amended). ] 


TEACHERS RETIREMENT SystEM—service credit for certain members. 

A regularly employed teacher, who served his present employer 
during any of the years between September 1, 1920 and August 31, 1945 
and was denied the right to contribute to the teacher’s retirement system 











604 OHIO STATE LAW JOURNAL [Vol. 16 


during such years, shall be given credit for such years by the retirement 
board, provided he deposits in the teacher’s savings fund a per cent of his 
annual salary for such service at the rate then in effect plus four per cent 
interest, [Amended Senate Bill No. 380, effective September 29, 1955, 
Onto Rev. Cope §3307.73 (enacted). | 





‘TELEPHONEs—emergency priority on party lines. 


See Parry Lines, this index. 


Tosacco—exempted from taxation. 

This act exempts unmanufactured tobacco from taxation to the 
extent of the amounts of any unpaid nonrecourse loan thereon granted 
by the federal government or its agencies. [Amended Substitute Senate 
Bill No. 204, effective September 20, 1955, Onto Rev. Cope §5709.01 
(amended). ] 


TownsHip CLERK—compensation. 
See CoMPENSATION, this index. 


‘Townsuip TRusrEEs—compensation. 

The new compensation for township trustees is six dollars a day for 
partition fence duties and six dollars a day for township duties. The 
maximum days for which a trustee may be compensated is increased from 
one hundred seventy-five to two hundred days. The former compen- 
sation rate was five dollars per day. [House Bill No. 922, effective 
October 6, 1955, Onto Rev. Cope §505.24 (amended). | 


‘TownsHip TRusrEEs—may renew contract for lighting. 

The board of township trustees may renew a contract for street 
lighting unless the ownérs of fifty per cent of the land abutting on the 
public ways sign a petition for discontinuance thirty days prior to the 
expiration of the existing contract. [Amended Senate Bill No. 155, 
effective October 4, 1955, Onto Rev. Cope §515.081 (enacted). | 


TownsHip TRustEEs—may require permits for excavations in township 
roads. 


See Permits, this index. 


TravE Marks——presumptive traffic in goods containing. 


Before anyone other than the owner can launder rented sanitary 
supplies that have trade marks such as towels, aprons, coats etc. he must 
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obtain permission from the owner. Any one who has possession of such 
items without attempting to restore them to the owner is presumed guilty 
of traffic in them. [Senate Bill No. 133, effective October 11, 1955, 
Onto Rev. Cope §1329.501 (enacted). ] 


TrarFFic Fines—distribution. 

Traffic fines collected from persons arrested by state highway patrol- 
men for violation of traffic laws shall be distributed: forty-five per cent 
to the state treasury and fifty-five per cent to the treasury of the municipal 
corporation if prosecution is in a mayor’s court; if the prosecution is 
outside a municipal corporation and outside the jurisdiction of a municipal 
court, fifty-five per cent to the county treasury. Moneys paid to the state 
treasury shall be credited to the state highway maintenance fund, that 
paid to a county or municipal treasury shall be credited one-half to the 
general fund and one-half to be expended as the moneys received from 
registration of motor vehicles. If the prosecution is in a municipal court, 
forty-five per cent to the state highway maintenance fund, ten per cent 
to the county general fund, and forty-five per cent to the municipal 
general fund, 

Previously the moneys were divided one-half to the state and one- 
half to the county or municipal corporation according to place of prose- 
cution. All the monies paid to a county or municipality were to be used in 
the manner of revenue from motor vehicle registration. [Amended 
House Bill No. 368, effective October 5, 1955, Onto Rev. Cope 
$$4513.35 and 5503.04 (amended).] 


TRAILER ParKs—regulation. 

The definition of trailer park is extended to include a subdivided 
tract of land with three or more house trailers parked on individual lots 
thereof. The act permits trailer park operators to operate without inter- 
ruption during the period of the license and the fees charged shall be 
in lieu of all license and inspection fees; thus forbidding local] subdivisions 
from limiting the period of operation and imposing special taxes on trailer 
park operations. [Amended House Bill No. 292, effective October 5, 
1955, Onto Rev. Cope §§3733.01 and 3733.99 (amended) and 
$§3733.06 and 3733.07 (enacted).] 


TrusrEEs—for unborn persons. 

The act provides for the appointment of a trustee for an unborn 
person to appear and represent such person in any action relating to a 
future interest in any property to which such person, upon coming into 
being, may claim to be entitled. A judgment shall be binding upon the 
unborn person. The duties and compensation of the trustee shall be the 
same as that provided for the trustee of an insane person. [Amended 
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Senate Bill No. 30, effective October 4, 1955, Onto Rev. Cope 
§$2307.131 (enacted) and §§2307.14, 2309.20 and 2703.24 
(amended). | 


TUBERCULOsIs—persons with communicable tuberculosis may be com- 
mitted to state facility upon court order. 

Any person suffering from tuberculosis in a communicable stage 
may be committed to a state tuberculosis facility upon application by the 
board of health of a city or county general health district to the probate 
court of the county in which such person resides or may be found and a 
finding by the court that the person has such disease. A laboratory report 
that sputum or other body secretion or excretion contains tubercle bacilli 
or a chest x-ray finding interpreted by competent medical authority as 
active tuberculosis shall be conclusive evidence of communicable tuber- 
culosis, Such person may be released after ninety days upon application 
and hearing if the court finds he is no longer a menace to public health, 
or at any time after commitment if the director of health files with the 
court a certificate stating that such person is no longer a menace to public 
health by reason of his tuberculosis condition, the court shall enter an 
order of release. [Amended House Bill No. 127, effective August 5, 
1955, Onto Rev. Cone §§339.50, 339.51, 339.52, 339.53, 339.54, 
339.55, 339.56, 339.57, 339.58, 339.59, 339.60, 339.61, 339.62, 
339.63, and 339.64 (enacted). ] 


TusercuLosis Hosprra.—Southeast Ohio tuberculosis hospital. 
See DEPARTMENT OF HEALTH, this index. 


Tusercu.osis HosprraL, OH10—may provide out-patient service. 


The Ohio tuberculosis hospital is authorized to establish an out- 
patient department to provide diagnostic services to residents suspected 
of having tuberculosis which can be provided by an out-patient department 
if such services are not available in the area where the person lives. Cost 
for such service shall be borne by the governmental or private agency 
requesting the service if the patient or those legally responsible are un- 
able to pay. [Amended Senate Bill No. 162, effective October 4, 1955, 
Onto Rev. Cope §§3701.63 and 3701.64 (amended). ] 


TuRNPIKEs—control of speed and weight limits, policing. 


The turnpike commission may make rules and regulations with 
respect to speed and weight limits on turnpike projects. The director of 
the department of highways may enter into contracts with the turnpike 
commission with respect to policing of turnpike projects under which the 
commission shall pay the cost of such policing including the salaries of 
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the employees of the patrol assigned to the turnpikes. The state highway 
patrol shall have the same authority to enforce state laws on the turnpikes 
as it has on other state highways of the state. [Amended House Bill No. 
703, effective June 20, 1955, Onto Rev. Cope $5537.16 (amended) 
and §§5503.31, 5503.32 and 5503.33 (enacted). ] 


UnbERGROUND Parkinc Commission—created. 

This act creates an underground parking commission consisting of 
four members to construct and operate parking facilities under the state- 
house grounds. The commission may adopt bylaws, adopt a seal, issue 
revenue bonds of the state payable from revenues from the parking 
facilities, fix parking fees, purchase land and easements in the name of 
the state, and do all things necessary in constructing, operating, and 
maintaining the parking facilities. After all bonds are retired, the parking 
lot shall be operated by the division of public works and the net revenue 
shall be paid into the state treasury. 

Persons violating the rules of the commission are subject to a fine of 
from fifty to five hundred dollars. Members and employees of the com- 
mission shall be fined not more than one thousand dollars or imprisoned 
not more than one year, or both for having an interest in contracts with the 
commission. [Amended Substitute Senate Bill No. 17, effective October 
13, 1955, Onto Rev. Cope §§$5538.01 to 5538.21, inclusive, and 
$5538.99 (enacted). ] 


Unemptoymentr ComMPENSATION—benefits increased. 

This act revises the procedure for hearings to determine benefit 
rights under the unemployment compensation law. It also increases the 
maximum benefits from thirty to thirty-three dollars per week. Recipients 
shall receive three dollars for each dependent child but not more than six 
dollars for all of them. Formerly the maximum dependent benefit was 
five dollars. This benefit for dependent children is charged to the account 
of the employer in addition to the maximum he may be charged for the 
recipients benefits. [Amended Senate Bill No. 394, effective October 10, 
1955, Onto Rev. Cope $4141.01, 4141.24, 4141.28, 4141.29 and 
4141.30 (amended ).] 


UNINCORPORATED AssOCIATIONS—may sue and be sued. 


An unincorporated association may sue and be sued as an entity under 
the name by which it is commonly known. All assets of such association 
are subject to execution of judgment and a money judgment shall not be 
enforced against the members of the association. Service may be had on 
any officer or person designated to receive service. [Amended Senate 
Bill No. 328, effective September 30, 1955, Onto Rev. Cope 
$$1745.01 to 1745.04, inclusive (enacted). ] 
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Untrep States GUARANTEED Loans—may be purchased by banks. 
See Banks, this index. 


UNIvERsITIEsS—may provide living quarters for families of married 
students. 

This act provides that state universities may construct and operate 
dormitories and other suitable living quarters for students, the wives 
and families of married students, members of the faculty, and servants of 
the universities and pay for them from funds derived from the operations 
of such facilities under their control. The prior law provided only for 
the construction and operation of dormitories and made no provision for 
housing the families of married students. [Amended House Bill No. 
519, effective September 20, 1955, Onto Rev. Cope $3345.07 
(amended ). | 


UNIVvERsITIEs—student fees. 
See SrupENT FEEs, this index. 


UnIveERsrrigs—temporary housing for students. 

This act sets the deadline for the use of temporary dwelling ac- 
commodations made available by the federal government for housing 
students and employees of state universities at June 30, 1961. [House 
Bill No. 520, effective September 20, 1955, Onto Rev. Cope $3345.08 


(amended). | 


Uritrry Excise Tax—extended. 

The sixty-five one-hundredths of one per cent excise tax on public 
utilities is extended to include the years 1954 and 1955. [Amended 
House Bill No. 200, effective April 30, 1955, Onto Rev. Cope 
$§5727.81 and 5727.82 (amended). ] 

VeENpors—need not retain canceled prepaid tax receipts. 


See SaLEs Tax, this index. 


VeNuE—in homicide cases. 

This act provides that when neither the county in which a mortal 
wound is inflicted or poison administered nor the county in which death 
occurs therefrom is known, the defendant may be tried in the county 
where the body of the deceased is found. However, the defendant shall 
be returned to the county in which the injury is alleged to have been 
inflicted if he is indicted there before trial in another county. {Amended 
House Bill No. 438, effective October 5, 1955, Onto Rev. Cope 
$2931.19 (amended. ) ] 
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Vererans’ Housinc—temporary provision extended. 

The law allowing the board of county commissioners to acquire 
land and erect structures thereon to provide temporary emergency 
housing for veterans was extended to December 31, 1957. It was to 
expire December 31, 1955. [Amended Senate Bill No. 342, effective 
August 30, 1955, Onto Rev. Cope §3735.60 (amended). ] 


VererAns’ Houstnc Properry—may be sold to tenants. 

If the board of county commissioners decides to sell property ac- 
quired for veterans’ housing purposes, it must first be offered to the 
actual tenant if it is sold for residential occupancy. It shall be sold to 
such tenant at its appraised value. If the tenant does not purchase, the 
property may be sold at a public sale. [Amended House Bill No. 12, 
effective September 13, 1955, Onto Rev. Cope §§3735.61!11 to 
3735.615, inclusive (enacted). ] 


VILLAGES—incorporation proceedings. 

This act provides that the petition for incorporating a village must 
be signed by ten per cent of the freeholders within the proposed corporate 
limits which shall not be less than thirty. The population density in the 
proposed corporation must be in excess of one hundred persons per square 
mile, and the valuation of the property therein must be in excess of one 
thousand per capita, The procedure for a notice and hearing is also 
changed. 

In the former law the’ petition was to be signed by thirty electors of 
the territory and there was no population or property requirement. 
| Amended Substitute House Bill No. 89, effective October 5, 1955, 
Outo Rev. Cope §§707.03, 707.07, 707.15, and 707.16 (amended). } 





VILLAGES 

Members of the legislative authority of a village may now hold 
public employment except with such village. The prior law prevented 
them from holding any public employment. [Amended Senate Bill No. 
320, effective September 30, 1955, Onto Rev. Cope §731.12 


(amended ). | 


qualifications of legislative authority. 


Verpictrs—kinds of. 

Unless otherwise directed by the court, a jury must now render a 
general verdict. They could previously render either a special or general 
verdict in their own volition. 

Other provisions relating to special verdicts and special interroga- 
tories are rephrased to clarify the confusion concerning them. In a special 
verdict the jury shall find separately upon each determinative issue, sub- 
mitted by the court in writing at the request of either party so that nothing 
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remains for the court but to render judgment in accordance with the 
findings. 

Special interrogatories may be submitted with a special verdict as 
well as a general one and they shall be upon material allegations con- 
tained in the pleadings, rather than upon particular questions of fact as 
previously provided. [Amended Senate Bill No. 79, effective October 
4, 1955, Onto Rev. Cope §$§2315.12 and 2315.14 to 2315.17, in- 


clusive (amended). See comment on this act. Part I at page 454 supra. ] 


War OrpHans—free tuition to state supported colleges and universities. 

Children, of deceased or disabled veterans who entered the armed 
services of the United States as legal residents of Ohio and served at 
least ninety days, or were discharged due to disability, or who died in 
service, and such service, discharge, or death occurred between April 6, 
1917 to November 11, 1918, December 7, 1941 to September 2, 1945, 
or June 25, 1950 to July 19, 1953, may receive tuition-free scholarships 
to state supported colleges or universities. The war orphans’ board created 
by the act shall determine scholarship eligibility and the number to be 
granted by each such college or university by standards and formulas 
set forth in the act. [Amended Senate Bill No. 21, effective September 
5, 1955, Onto Rev. Cone §§5910.01 to 5910.06, inclusive (enacted). ] 


WareR AND SEWER LINEs— 

The board of county commissioners is authorized to grant permission 
to individuals, organizations, or agencies of private enterprise to construct 
water and sewer lines in unincorporated areas of the county. If a non- 
participant taps into the water or sewer line, the board shail collect from 
him and turn over to the person making the improvement a share of its 
cost prorated on the front footage of the non-participant. [Amended 


House Bill No. 186, Onto Rev. Cope $307.73 (enacted). ] 


Warerways SAFETY CoMMIsslon—established. 

This act creates a waterways safety commission in the division of 
shore erosion, consisting of the director of natural resources and four 
other members appointed by the governor with the consent of the senate. 
The commission will advise with and recommend to the chief of the 
division of shore erosion plans and programs for construction, mainte- 
nance, repair, and operation of refuge harbors and other facilities for 
light draft vessels in or adjacent to the navigable waters of Ohio. The 
chief is authorized to make expenditures for such projects and to co- 
operate with federal agencies for such purposes. A waterways safety fund 
is created from the five cent gasoline tax on motor fuel used in boats, 
previously refundable to the purchasers, and from rentals, fees, and 
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charges derived from harbors and facilities operations. Marine fuel 
dealers are to be licensed and regulated. [Amended Substitute House 
Bill No. 77 effective September 30, 1955, Onto Rev. Cope §§1507.01, 
1507.04 and 1507.06 (amended) and §§1507.061, 1507.062, 
1507.063, 1507.064, 5736.01, 5736.02, 5736.03 and 5736.99 


(enacted ). | 


WHrneEssEs—immunity. 

the 
course of grand jury investigation, immunity from prosecution. “This 
immunity is in addition to others set forth in the act. [Amended Senate 
Bill No, 205, effective September 29, 1955, Onto Rev. Cope §2945.44 


(amended ). | 


This act gives witnesses testifying on behalf of the state, during 


WorRKHOUsE—commitment of prisoners. 

This act allows a court to commit a prisoner to a workhouse outside 
the county in which he is convicted. [Amended Senate Bill No. 340, 
effective September 20, 1955, Onto Rev. Cope $735.04 (amended). | 


WoRKMENS’ CoMPENSATION—bureau created, benefits increased, and 
review by court. 

This act creates a bureau of workmen’s compensation to be headed 
by an administrator who shall be responsible for all the administrative 
duties and exercise all authorities vested in the industrial commission but 
shall not divest the commission of its authority. He shall decentralize the 
bureau so that claims may be handled nearer the place of injury. 

An advisory council is also created which shall conduct research and 
recommend changes in the rules and regulations of the bureau and com- 
mission. 

Five regional boards of review are created to handle appeals from 
claimants and employers dissatisfied with the decision of the administrator 
of the bureau of workmens’ compensation, An appeal may be taken from 
the board of review to the industrial commission. 

Maximum weekly benefits to injured workmen are increased from 
thirty-two doliars and twenty cents to forty dollars and twenty-five cents. 
Death benefits maximum increased from nine thousand to twelve thou- 
sand dollars. [ Amended Substitute House Bill No. 700, effective October 
5, 1955, Onto Rev. Cope §§4121.121, 4121.122, 4121.123, 4121.124, 
4121.131, 4123.141, 4123.151, 4123.152, 4123.511, 4123.512, 
4123.513, 4123.514, 4123.515, 4423.516, 4123.517, 4123.518, 
4123.519, 4123.521, 4123.522, and 4123.651 (enacted) and 
$$4123.07, 4123.56, 4123.57, 4123.58, 4123.59 and 4123.66 
(amended). ] 
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PrREsENT STATUS—APPLICABILITY OF FEDERAL LAw TO CAsEs 


INVOLVING UNnFaIR COMPETITION 


Prior to the case of Erie v. Tompkins,’ the question of whether 
state or federal substantive law applied to cases involving unfair compe- 
tition was never presented to the courts. The problem of “choice of law” 
never arose before the opinion of Brandeis in the Erie case, because of 
the “general federal common law” that evolved under the doctrine of 
Swift v. Tyson.” Therefore, as a result of the Erie decision, since 1938 
a great problem has been presented to the federal courts, that is, they 
may no longer base their holdings on the decisional law of all the states, 
for they must base it merely on the law of the state where the cause of 
action arose. The next question to be asked is, what is the effect of the 
Erie case in the field of unfair competition? The effect has generally 
been held to be disastrous, since it forced the federal courts to follow state 
precedents, both of lower and upper courts, of great antiquity and 
doubtful validity. However, not only are the state decisions antique and 
doubtful, but also, many states have little or no decisional law concerning 
unfair competition. 

The relationship of the Erie case to the law of trademarks and un- 
fair competition presents not one but a series of interrelated problems. 
The opinion of Brandeis caused commentators and the lower federel 
courts to search for a basis upon which federal law could be applied in 
unfair competition cases, Since Erie v. Tompkins decided that state law 
must be applied in cases concerning diversity of citizenship, other concepts 
were attempted to be made the basis for applying federal law. The con- 
cepts, that have been attempted to be made the basis of applying federal 
law, have never been directly passed upon by the United States Supreme 
Court, either pro or con, 

A. THe EFrrecr OF THE FEDERAL TRADE CoMMIssIoN ACT 

The first view was set forth by Professor Bunn in an article entitled 
The National Law of Unfair Competition.* He advocated that the 
Federal Trade Commission Act created a federal private cause of action 
for unfair competition, in'which federal law was to be applied. The only 
argument that has been made by a judge against such a theory, that is, 
that the Federal Trade Commission Act created a private cause of action, 
was that Congress showed their intention to put such things in the hands 
of a commission by expressly providing for the Federal Trade Commis- 
sion.* Professor Bunn had an answer for this. He proclaimed that the 
Act makes all unfair methods of competion illegal but only gives the 





1304 U.S. 64 (1938). 

241 U.S. (16 Pet.) 1 (1942). 

362 Harv. L. Rev. 987 (1949). 

4National Fruit Product Co. v. Dwinell-Wright Co., 47 F. Supp. 499 
(D. Mass. 1942) aff’d., 140 F. 2d 618 (1st Cir. 1944) (unfair competition issue not 
raised on appeal). 
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Commission the power to act where the public interest was involved. The 
Act does not state that the Commission has exclusive jurisdictions but 
neither does it state that section 5 of the Act creates a private remedy. 
It therefore may be conceded that the Commission has no authority to 
enforce private remedies, but rights based on a federal statute should be 
enforced by the courts, The Act nowhere forbids such action. 


B. PENDENT JURISDICTION 

The second view involves the problem of pendent jurisdiction. In 
the case of Hurn v. Oursler,® it was determined that the federal courts 
had jurisdiction of a claim of unfair competition joined to a substantial 
federal claim. Each ground must be distinct in support of one cause of 
action and not two distinct causes of action. The difficulty in the appli- 
cation of the rule has been in determining when the unfair competition 
claim is so related to the federal claim as to constitute one “cause of 
action”.® When Congress passed the new Judicial Code in 1948, it en- 
acted section 1338(b).’ The intent of Congress was to give statutory 
authority for the Hurn doctrine, but the result has been that the wording 
of the statute is very vague. Our problem at hand, however, is not what 
is a substantial and related claim, but is what law, either state or federal, 
is to be applied to the pendent ground. There is a split in authority, be- 
cause the United States Supreme Court has never made a direct holding 
in point. In Bulova Watch Co. v. Stolzberg,® the court held that all 
federal courts should apply “federal law” where a claim for unfair 
competition was joined with a substantial and related claim under the 
copyright, patent, or trade mark statutes. The opposite view, however, 
was taken in National Fruit Product Co. v. Dwinel-Wright Co.,* that 
is “state law” controls the pendent ground as to what is considered 
unfair competition. The latter view is probably the better. The pro- 
ponents of applying the Erie doctrine to pendent jurisdiction cases, base 
their argument upon the axiom that since the pendent ground is derivative 
of a right arising under state law, the applicable state law should be 
imposed by the federal courts. This writer also tends to agree with the 
latter view, primarily on the basis of Brandeis’ words in the Erie case, 
..... “except in matters governed by the Federal Constitution or by 
acts of Congress, the law to be applied in any case is the law of the state”. 
Following this quotation, it seems that pendent as well as diversity cases 
were included. 


5289 U.S. 238 (1933). 

637 Minn. L. Rev. 268 (1953). 

™The district courts shall have original jurisdiction of any civil action 
asserting a claim of unfair competition when joined with a substantial and 
related claim under the copyright, patent or trademark laws. 

869 F. Supp. 543 (D. Mass. 1947), following the argument suggested by 
Zlinkoff, Erie v. Tompkins: In Relation to the Law of Trademarks and Unfair 
Competition, 42 Cotum. L. Rev. 955 (1942). 

® See note 4 supra. 
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C. THe Errecr oF tHE LANHAM AcT 


The third view is the result of broad interpretation of recent trade 
mark legislation, Mr. Justice Holmes, in Pennsylvania R. Co. v. Public 
Service Comm.," said “[A]s to trademarks and trade names, the subject 
matter in this instance is peculiarly one that calls for uniform law. If 
each state were permitted to diversely control such areas of law, it would 
largely defeat the purpose of registering a trademark with the federal 
government.” As a result of these words, it is conceded that Congress 
when passing the Lanham Act intended to occupy the field of claims, 
resulting from such trademark infringement. But the problem immedi- 
ately at hand is whether Congress, when they enacted the said legislation 
intended to include the area of unfair competition along with the rights 
and remedies provided for in cases of infringement. The intent of 
Congress was set out in section 457! of the Act—“the intent of this act 
is to regulate commerce within the control of Congress.” Broad compre- 
hensive statutory remedies are provided for in the Act, “for infringement 
of marks”.'’” These statutory remedies include broad injunctive relief as 
well as damages for infringement and for unfair competition in the use 
of any registered trademark. But what if the trademark is not registered, 
does a federal court still have jurisdiction; are the remedies still available? 
This is an area in which a great controversy has arisen concerning the 
construction of the Lanham Act. The best manner by which this problem 
could most easily be discussed is to break down the diversity of opinions 
into three major categorical areas. 


(1) First of all the view of the Ninth Circuit as originally set out 
in Stauffer v. Exley.* In this case, the plaintiff, using an un- 
registered trade name of “Stauffer System, Inc.”, sued the 
defendant, a citizen of the same state, in a federal district court, 
alleging unfair competition, in interstate commerce, of the 
defendant’s use of the name “Stauffer” and in his use of ad- 
vertising similar to that of the plaintiff so as to mislead the 
public. The district court dismissed the claim for want of 
jurisdiction but ‘on appeal it was reversed, proclaiming that the 
complaint states a claim under sections 44(b), (h) and (i) of 
the Lanham Act.’* The significance of the holding is that the 
Lanham Act creates a federal cause of action for unfair compe- 
tition even though unrelated to a registered trademark or 
trade name, and gives the district courts jurisdiction without 
regard to diversity of citizenship or amount in controversy. 
The rationale of the court in support of such a finding was 





10 250 U.S. 566 (1919). 

11 60 Stat. 443, 15 U.S.C. §1127 (1946). 

12 Section 44(h), 15 U.S.C. §1126(h) (1946). 

13 184 F. 2d 962 (9th Cir. 1950). 

14 60 Stat. 441, 15 U.S.C. §1126 (b), (h) and (i) (1946). 
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previously profounded by Professor Rogers.'* Where there is 
present the requisite effect on interstate commerce, the Lanham 
Act creates substantive rights and remedies available to United 
States citizens irrespective of a registered trademark or trade 
name.'® The federal jurisdiction was conferred by section 39 
for actions arising under the Act, and the statement in section 
45 that it was the intent of Congress to prevent unfair compe- 
tition. Three interrelated subsections of section 44 were used 
to substantiate its conclusion: (a) section 44(b) gave to for- 
eigners the benefits of the Act insofar as it was necessary to 
give effect to certain conventions and treaties to which the 
United States was a party; (b) section 44(h) gave the parties 
described in subsection (b) a right to protection against unfair 
competition; (c) section 44(i) states: “citizens or residents of 
the United States shall have the same benefits as are granted 
by this section to persons described in subsection (b) ...... om 
granted to United States citizens a right of protection against 
unfair competition among themselves—this in effect creating a 
federal law of unfair competition. The true attitude at the 
present time in the Ninth Circuit has not changed, but a dis- 
sentience has been presented. In Panaview Door and Window 
Co, v. Fred Van Ness et al.," District Judge Hall stated, 
“Tf the matter were before me initially, I would follow the 
reasoning in the Second’® and Third’® Circuits as I think it is 
more sound than the expressions of the Ninth Circuit cases. 
However, it is my duty to follow the decisions of the Ninth 
Circuit.” 

(2) The view of the Second Circuit was best presented in American 
Auto Ass’n (Incorporated) et al. v. Spiegal.2® The plaintiff 
brought an action for trademark infringement and for un- 
fair competition in relation to the defendant’s display of the 
plaintiff’s registered trademark, A.A.A., in front of defendant’s 





15 To be found in an introduction to RoBert, THE NEw TRADEMARK MANUAL 
168-80 (1947). 

16 Followed in Chamberlain vy. Columbia Pictures Corp., 186 F. 2d 923 
(9th Cir. 1951); Pagliero v. Wallace China Co., Limited, 198 F. 2d 339 (9th Cir. 
1952); Ronson Art Metal Works, Inc. v. Hilton Lite Corp., 111 F. Supp. 691 
(N.D. Cal. 1953); Ross-Whitney Corp. et al. v. Smith Kline and French Labora- 
tories, 207 F. 2d 190 (9th Cir. 1953); Lane Bryant Inc. v. Glassman, 95 F. Supp. 
320 (E.D. Mo. 1951); see Briddell, Inc. v. Alglobe Trading Corp., 194 F. 2d 416, 
422 (2d Cir. 1952) (dissenting opinion). An obiter approval of the Stauffer 
doctrine was given in In re Lyndale Farms, 38 C.C.P.A. 825, 186 F. 2d 723, 88 
U.S.P.Q, 377 (1951). 

17 124 F. Supp. 329 (S.D. Cal. 1954). 

18 American Auto Ass’n. (Incorporated) et al. v. Spiegal, 205 F. 2d 771 
(2d Cir. 1953), Cert. denied 346 U.S. 887, 99 U.S.P.Q. 490. 

19 L’Aiglon Apparel, Inc. v. Lana Lobell, Inc., 214 F. 2d 649 (3d. Cir. 1954). 

20 See note 18, supra. 
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gasoline station. The defendant denied infringement and also 
asserted the defense of lack of jurisdiction by the federal 
court. The defendant’s defense was upheld on the basis that 
a substantial federal claim of infringement was not shown, 
to come within section 1338(b) of the Judicial Code,”’ nor 
do the provisions of the Lanham Act” confer upon the federal 
courts jurisdiction in actions involving unfair competition. 
The intent of Congress was not to create a federal law of un- 
fair competition.”* The reasoning behind the decision of the 
Second Circuit was that subsection (i) permits only a suit by 
an American against a foreigner for the purpose of equalizing 
an American’s rights against the foreigner to the same degree 
as the foreigner has against an American. Therefore, a suit 
wholly between Americans does not come within the purview 
of this section. This idea had been previously proclaimed in Old 
Reading Brewery v. Lebanon Valley Brewing Co.,* where a 
plaintiff filed a suit in a state court for infringement of an 
unregistered trademark and for unfair competition. Defendant 
attempted removal to a federal court on the basis of the 
Lanham Act, but the court refused. The basis for refusing 
jurisdiction was that there was no showing that any claim or 
right in the action arose under the laws of the United States 
and contained no allegation of a federally registered trade- 
mark, In both of these cases, the court specifically denounced 
the Stauffer doctrine.”* 

(3) The view, as set out in L’Aiglon Apparel, Inc. v. Lana Lobell, 
Inc.,?® was the most recent theory upon which a federal court 
based original jurisdiction in an unfair competition case. The 
plaintiff based his cause of action on sections 39, 43(a) and 
44(b) (h) (i) of the Lanham Act. The court followed the 
A.A.A. case as to section 44(b) (h) (i), but went on to say, 
however, the complaint clearly states a cause of action under 
43(a)*" for false designation of goods in commerce. Appli- 


21 Title 28 U.S.C. §1338(b) (Supp. 1952). 

22 Sections 39, 44(b)(h)(i) and 45; 60 Srar. 440, 15 U.S.C. §1121 (1946) ; 
60 SraT. 441, 15 U.S.C. §1126(b)(h) (i) (1946); 60 Srat. 443, 15 U.S.C. §1127 
(1946). 

23 22 Geo. WasH. L. REV. 367, 369-370 (1954).. 

24 District courts in aline with these ideas. Ross Products, Inc. v. Newman, 
94 F. Supp. 566 (S.D. N.Y. 1950); Ronson Art Metal Works v. Gibson Lighter 
Manufacturing Co., 108 F. Supp. 755 (S.D. N.Y. 1952). These courts also stated 
that any other interpretation of the Act, such as the one in the Stauffer case, 
contravened the intentions of Congress when they enacted section 1338(b) of the 
Judicial Code. 

25 See note 13, supra. 

26 See note 19, supra. 

27 Any person who shall affix, apply, or annex, or use in connection with any 
goods or services, or any container or containers for goods, a false designation 
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cation of section 43(a) is not a new innovation or inter- 
pretation, it has been used in two other cases. In one case,”* 
the court gave a remedy for unfair competition in federal 
court even though the unfair competition was a cause of action 
under state law. The court thus applied section 43(a) in the 
remedial area, however, in a Ninth Circuit case,”® it was applied 
in the jurisdictional area. It is true that section 43(a) is not 
as all-inclusive as the term unfair competition, but for all 
practical purposes it covers a large part of the field. 

In summarization, of whether the Lanham Act has created a federal 
cause of action for unfair competition, we must first attempt to tie in 
and reconcile the theory as set out in Stauffer v. Exley with section 
1338(b) of the Judicial Code. The Stauffer case held that there is no 
contradiction between section 1338(b) and the Lanham Act, because 
jurisdiction under the Lanham Act is limited to unfair competition which 
affects interstate commerce, and therefore section 1338(b) applied only 
to unfair competition which does not affect interstate commerce, In 
support of this view, the general rule may be applied that a procedural 
statute, such as 1338(b), could not be interpreted so as to impliedly 
nullify an important substantive right, such as the Lanham Act.*° This 
writer believes, however, that either the Lanham Act never created a 
new federal claim or it was repealed by section 1338(b). In Ross Prod- 
ucts, Inc. v. Newman," the conflict between the Lanham Act and section 
1338(b) was attempted to be reconciled. The court held that the 
Lanham Act has not created a federal cause of action for unfair compe- 
tition, but proclaimed that the Act only provided for remedies when the 
unfair competition claim was in the federal court on other independent 
jurisdictional grounds, This latter theory is also groundless because it is 
difficult to find a basis for justifying the idea that subsection (i) is suffi- 
cient to give citizens of the United States in cases of unfair competition 
the remedies in section 32*° of the Lanham Act but not federal juris- 
diction under section 39.** 

The next problem, is whether the Stauffer and A.A.A. cases may 





of origin, or any false description or representation, including words or other 
symbols tending falsely to describe or represent the same, and shall cause such 
goods or services to enter into commerce, and any person who shall with knowledge 
of the falsity of such designation of origin or description or representation cause 
or procure the same to be transported or used in commerce or deliver the same to 
any carrier to be transported or used, shall be liable to a civil action by any 
person doing business in the locality falsely indicated as that of origin or in the 
region in which said locality is situated, or by any person who believes that he is 
or is likely to be damaged by the use of any such false description or representation. 

28 Dad’s Root Beer Co. v. Doc’s Beverages, 193 F. 2d 77, 81 (2d Cir. 1951). 

29 Chamberlain v. Columbia Pictures Corp., 186 F. 2d 923 (9th Cir. 1951). 

30 64 Harv. L. Rev. 1209, 1211 (1951). 

3194 F. Supp. 566 (S.D. N.Y. 1950). 

32 60 Stat. 437, 15 U.S.C. $1114 (1946). 

33 See note 22, supra. 
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be distinguished. In the case of In re Lyndale Farms,** it was held by 
the United States Court of Customs and Patent Appeals that the doctrine 
of the Stauffer case may be upheld on the basis that it concerned a trade 
name and not a trademark, The difference between the function of a 
trademark and a trade name is that the former is to identify and dis- 
tinguish a product, whereas the latter is to identify and distinguish a busi- 
ness. In re Lyndale Farms based its holding on section 44(g),*? which 
relates to trade names and states that they “shall be protected without the 
obligation of filing or registration whether or not they form parts of 
marks”. It must be noted that the Stauffer case and the other two court 
of appeals cases*’ of the Ninth Circuit concern trade names while the 
A.A.A. case concerns a trademark. This writer believes that this is not a 
valid distinction, because section 44(g) is found under the heading of 
“{I]nternational Treaties” just as 44(b)(h)(i). As we have seen, the 
legislative history of section 44°* was not to create a cause of action be- 
tween American citizens or residents. ‘This legislative intent as inter- 
preted from the hearings in the sub-committee shows that not only is 
44(b)(h)(i) exclusive to suits between foreigners and Americans, but 
it also makes 44(g) exclusive. The conelusions to be drawn from the 
Lyndale interpretation of section 44 are that the theories profounded arc 
absolutely without ground, Trademarks and trade names cannot be 
differentiated within section 44 because the complete section is headed 
“International Treaties”, thus applying only to suits between an American 
and a foreigner and not to suits strictly between Americans. The result 
being that the Lyndale case stands in a position directly opposite the 
A.A.A. decision just as the Stauffer case. The only possible effect that 
the Lyndale case may have is to delimit the scope of the Stauffer doctrine 
in future cases arising in the Ninth Circuit. 

In conclusion therefore, it is very doubtful whether the Lanham Act 
in any way provides for a federal law of unfair competition. However, 
if it may be conclusively found in the future that section 43(a) was 
intended to provide for a cause of action in the narrow scope of “false 
designation”, then a slight area of unfair competition has been filled by 
federal law through Congressional enactment. The question still arises 
however, whether section 43(a) is substantial enough to independently 
support jurisdiction in the federal courts. Therefore, if Congress should 
want to enact law completely filling the field of unfair competition, it 
would be more logical to expand section 43 than to place it in a remote 
corner of section 44. Congress does have the power to fill the field 
completely, that is to regulate any business affecting interstate com- 


merce.°8 





3438 C.C.P.A. 825,186 F. 2d 723, 88 U.S.P.Q. 377 (1951). 

35 60 Stat. 441, 15 U.S.C. §1126(g) (1946). 

36 Chamberlain and Pagliera Cases, see note 16, supra. 

37 Legislative history set out in detail in 22 Geo. Wasu. L. Rev. 367, 369 
(1954). 

38 Wickard v. Filburn, 317 U.S. 111 (1942). Under trademark law prior to 
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CONCLUSION 

As a result there is no uniform federal law of unfair competition. 
If the intent of Congress was to create a federal law of unfair compe- 
tition, either by enacting the Federal Trade Commission Act, section 
1338(b) of the Judicial Code, or by the Lanham Act, they should have 
done so in a more positive manner, The Federal ‘Trade Commission Act 
applies only to suits between the government and an individual; the 
courts have never interpreted it to apply to private actions. As to the 
potency of section 1338(b) in evolving a federal law of unfair compe- 
tition, it must be stated that it neither has any stamina. The Erie doctrine 
definitely forecloses federal law in this area. The Stauffer doctrine today, 
is in all practicality completely destroyed, that is, except in the Ninth Cir- 
cuit, It was a mere fabrication of writers that induced a few judges to 
fall in line. Section 44 of the Lanham Act definitely does not create a 
federal law of unfair competition. However, section 43, in a few in- 
stances perhaps, may be a basis for federal jurisdiction.*® This is very 
questionable, however, that is, if Congress intended section 43 to effectu- 
ate an area of unfair competition, they should have been more exacting. 
The L’Aiglon case was not too clear, perhaps the congressional intent in 
enacting 43(a) was only to declare the existing common law. The en- 
actment of the Lanham Act has further clouded the already hazy area of 
unfair competition. Too much has been read in between the lines and the 
original legislative intent has been disregarded in many jurisdictions. 

Two possibilities of expanding present legislation to meet the turmoil 
in the area of unfair competition have been suggested by two commenta- 
tors. One commentator advances the idea of expanding section 43 of the 
Lanham Act,*® while the other would amend section 1338(b) of the 
Judicial Code* and grant federal courts jurisdiction over all unfair 


the Lanham Act, a party bringing an action for infringement was required to 
establish before he could recover that the infringement was in commerce. Since 
the Lanham Act, Congress relying on the Wickard case proclaimed that it merely 
must affect commerce. 

39 The doctrine set out in L’Aiglon Apparel case was followed in Gold Seal 
Company v. Weeks, 129 F. Supp. 928, 939 (D.C. 1955) stating, “We find nothing 
in the legislative history of the Lanham Act to justify the view that this section 
is merely declarative of existing law. Indeed, because we find no ambiguity in the 
relevant language in the statute, we would doubt the propriety of resort to 
legislative history even if that history suggested that Congress intended less than 
it said. It seems to us that Congress has defined a statutory civil wrong of false 
representation of goods in commerce and has given a broad class of suitors injured 
or likely to be injured by such wrong the right to relief in the federal courts. 
*** But, however similar to or different from pre-existing law, here is a provision 
of a federal stature which, with clarity and precision adequate for judicial ad- 
ministration, creates and defines rights and duties and provides for their vindi- 
cation in the federal courts”. (Notice the utter disregard for legislative intent). 

40 22 Geo. WasH. L. Rev. 367, 369 (1954). 

4137 Minn. L. Rev. 268, 283 (1953). The theory profounded gives to the 
court a right to exercise the power over all business in commerce disregarding 
the Erie doctrine. 
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competition claims affecting interstate commerce and supplementing this 
power with the express right to apply federal law (denouncing Erie v. 
Tompkins in pendent jurisdictional cases); the field of unfair compe- 
tition would be settled. However, we must remember, it is up to Congress 
to carry out either of the above ideas or a completely new innovation 
through legislation and it is not up to the courts. For these reasons, a 
federal law of unfair competition should be enacted by Congress, setting 
out exact standards, making specific activity unfair. Congress should not 
give the courts the broad discretionary power of determining what an 
act of unfair competition is by enacting a general statute, but they should 
spell out in minute detail the prerequisites needed so as to label a specific 
act or acts unfair competition. The spelling out of these details would 
not be speculative and inexact because of the complete requirements set 
out in the cases decided under the common law. These common law pre- 
requisites should be embodied into statute, creating a code of violations, 
enumerating exactly what is unfair competition. 

The result therefore is, that courts and commentators should stop 
searching for make-shift means by which to gain federal jurisdiction and 
to apply federal laws, they should continue to apply state law in cases of 
unfair competition and wait the day when Congress will exercise their 
power and enact a clear, concise, and complete law of unfair competition. 

Martin §. Bogarad 








AGENCY—REBUTTABLE PRESUMPTION THAT OWNER AND 
Occupant OF VEHICLE CONTROLS OPERATOR—WHERE WIFE 
Is OwnER AND HusBAND OPERATOR 


An action was commenced in a court of common pleas to recover 
damages for personal injuries allegedly received by the plaintiff when the 
automobile, which she owned and occupied and which was being driven 
by her husband, was struck from behind by defendant’s vehicle. The 
judgment of the common pleas court, which held for the defendant, 
was reversed by the court of appeals and the cause remanded for a new 
trial on grounds of prejudicial error in having submitted the issue of 
contributory negligence to the jury. The Supreme Court of Ohio reversed 
the court of appeals and affirmed the common pleas court, holding 
that where the owner of a motor vehicle being driven by another is an 
occupant thereof, a rebuttable presumption arises that the owner has 
control over it and that the driver is acting as his agent in operating the 
vehicle. It was further held that in the absence of evidence to rebut 
such a presumption, any negligence of the driver in operating the vehicle 
is imputable to the owner riding therein. Ross v. Burgan, 163 Ohio State 
211, 126 N.E. 2d 592 (1955). 


Authorities have held in various jurisdictions that the owner of an 
automobile is not liable for the negligent use of such by another merely 
because of such ownership. Hays v. Hogan, 273 Mo. 1, 200 S.W. 286 
(1917); Ouellette v. Superior Motor 8 Mach. Works, 157 Wisc. 531, 
147 N.W. 1014 (1914); 100 A.L.R. 921 (1936). On principle, 
even the fact that the owner is present in the automobile at the time it is 
being negligently operated by another does not in itself make him liable, 
if he would not have been liable otherwise. Jones v. Cary, 219 Ind. 268, 
37 N.E. 2d 944 (1941); Hartley v. Miller, 165 Mich. 115, 130 
N.W. 336, 33 L.R.A. (NS) 81 (1911). On the other hand, if the 
owner exercises the right of control over the vehicle and directs the driver 
to such an extent that the doctrine of respondeat superior is applicable, 
then it is clear that such owner is charged with the driver’s negligence. 
Smith v. Wells, 326 Mo. 525, 31 S.W. 2d 1014 (1930); Schuler v. 
Whitmore, Rauber & Vicinus, 246 N.Y. Supp. 528 (1930); 2 A.L.R. 
888 (1919; 80 A.L.R. 285 (1932). The presence of the owner in the 
car upon the occurrence of an accident is, however, considered an im- 
portant element where recovery is sought on the theory that the operator 
acted as agent or servant, or tending to show the owner’s control over the 
operation of the car, 147 A.L.R. 960 (1943). Some jurisdictions have 
even held the owner’s occupancy raises an inference that the owner had 
control over the operation of the automobile or that it was driven by his 
agent. Dietz v. Chandler, 40 Ohio L. Abs. 10, 56 N.E. 2d 937 (1943). 
Haigh v. Hill, 65 Cal. App. 517, 224 Pac. 474 (1924). The trend in 
this area of law has gone even further to declare that where the owner is 
the occupant of his own automobile, which is driven by another, there 
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arises a rebuttable presumption that such owner has control and direction 
of it. 147 A.L.R. 960 (1943). 

Pennsylvania courts have recognized an exception to the general 
rule where the husband drives his wife’s car while she is an occupant 
thereof, holding that it is to be presumed in the absence of evidence to 
the contary, that the husband is in contro] of the car and solely responsible 
for its operation, This view is based on the theory that the husband is 
still the head of the family. Rodgers v. Saxton, 305 Pa. 479, 158 Atl. 
166 (1931), 80 A.L.R. 280 (1932). 

In Ohio, a 1931 court of appeals’ decision, Riley v. Speraw, 42 
Ohio App. 207, 181 N.E. 915 (1931), held that the owner’s presence 
in a car driven by another creates a rebuttable presumption that the latter 
is his agent. In 1932 another appellate decision emphatically declared that 
the owner’s presence in the vehicle does not ipso facto make the driver the 
agent of the owner. Logue v. Rouse, 47 Ohio App. 476, 192 N.E. 136 
(1932). The principle of the Riley case, supra was adhered to in sub- 
sequent decisions of the Court of Appeals. Brooks v. Sentle, 74 Ohio App. 
231, 58 N.E. 2d 234 (1943). Dahnke v. Meggitt, 63 Ohio App. 252, 
26 N.E. 2d (1939). 

A 1944 case, substantially the same as the recent Ross case, came 
before an Ohio Court of Appeals, and the Court held that a husband 
driving his wife’s automobile, with the wife present, may be presumed, 
in the absence of evidence to the contrary, to be in control of the car 
and solely responsible for its operation. It is to be noted that the Court 
relied upon the Pennsylvania rule as set forth in the Rodgers case, supra. 

The crux of the recent problem presented to the Ohio Supreme 
Court was whether to adhere to the principle that the owner’s presence 
in a vehicle raises a rebuttable presumption that such owner has control 
over the driver of the automobile, or to make an exception where a wife 
is owner and occupant and the husband the driver, by presuming that the 
husband is in control of the car and solely responsible for its operation. 

The Court took cognizance of Onto Rev. Cope Section 3101.02, 
which provides that the husband is the head of the family and also 
mentioned, Section 3101.08, which recites: “‘Neither husband nor wife, 
as such is answerable for the acts of the other.” With regard to these 
sections the judge in his opinion commented: 

We can see no valid or persuasive reason why these provisions 

should override the general rule that, where the owner is an 

occupant of his car driven by another, a rebuttable presumption 
arises that the driver is acting as the owner’s agent. 

The reason for the Court’s rejection of an exception to the general 
rule seemed to be based on the theory that the Married Women’s Act 
established rights and liabilities for the married woman substantially the 
same as those of a marred man, and that there are even instances where 
a married woman is in fact the head of the family. 

The principal case is important not only for having clarified the 
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position of the Ohio Supreme Court in instances where an owner of a 
car occupies the vehicle while it is driven by another, but more specifically 
the opinion reflects the refusal of the court to draw a distinction where 
the owner of the car is the wife of the operator. In passing, the author 
suggests that it may be presumed that the court covertly considered the 
existence of a large percentage of historical “back seat drivers” among 
the fairer sex. 

Frank R. Bodor 


AUTOMOBILES—CERTIFICATE OF TIrLE Act—RIGHT oF Our 
oF STATE CLAIMANTS 


On February 18, 1949, Jack Rogers purchased an automobile in 
Tallahassee, Florida, and as part of the purchase price executed a condi- 
tional sales agreement to the seller. The next day a certificate of title 
was issued to Rogers by the Florida Motor Vehicle Commission desig- 
nating that plaintiff held a lien on the automobile in the amount of 
$1393.50. Sometime after the sale, in a manner not disclosed in the 
report of the case, the car was transferred to Cincinnati, Ohio. There 
the car was purchased by defendant from a local dealer. At the time of 
purchase an Ohio certificate of title was issued to defendant by the 
Hamilton County Clerk of Courts. Neither the Ohio certificate under 
which the dealer held the car nor the certificate issued to defendant con- 
tained any notation of plaintiff’s lien. Plaintiff brought a replevin action 
in the Common Pleas Court of Hamilton County to recover possession 
of the automobile. The-Hamilton County Court of Appeals Ae/d that 
plaintiff could not recover since under Ou10 Rev. Cope section 4505.04 
(G.C. 6290-4), the assertion of a claim, right, title or interest in a motor 
vehicle cannot be given recognition unless such claim is evidenced by a 
certificate of title issued pursuant to Ohio law. The full faith and credit 
clause cannot be given recognition when its application would contravene 
the settled policy of the state as expressed in its statutes. Commercial 
Credit Corp. v. Reising, 96 Ohio App. 445, 122 N.E. 2d 301 (1953); 
appeal dismissed, 161 Ohio St. 570, 120 N.E. 2d 307 (1954). 


On September 19, 1950, an automobile was stolen from the sales: 
lot of Brady Motors, Inc., Chicago, Ill. Plaintiff insurance company 
paid Brady Motors for the loss pursuant to an insurance contract, and 
received an assignment of the Illinois certificate of title. Later, defendant 
purchased the auto in good faith from a Louisiana dealer (not the thief) 
and drove it to Ohio, where he obtained a “clean” Ohio title to the car. 
Plaintiff brought a replevin action in the Common Pleas Court of 
Montgomery County to recover possession of the automobile. The 
Montgomery County Court of Appeals held that plaintiff was entitled to 
recover possession since the title of defendant was derived through a 
person who stole the automobile from its rightful owner. Onto Rev. 
Cope section 4505.04 was not intended to become a shield to the thief’s 
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criminal act. Ohio Casualty Ins. Co. v. Guterman, 97 Ohio App. 237, 
125 N.E. 2d 350 (1954). 

Until 1938, plaintiff would have been entitled to recover possession 
in Ohio under both sets of facts outlined above. In the Commercial 
Credit case, under the principle of comity between the states, the lex loci 
contractus would control, and require recognition of a foreign mortgage, 
Kanaga v. Taylor, 7 Ohio St. 134 (1857), or conditional sales contract, 
Reising v. Universal Credit Co., 50 Ohio App. 289, 198 N.E. 52 
(1935). The facts of the Guterman case invoke the traditional rule 
that a thief has no title which he can pass. Thus the rightful owner can 
recover from anyone who holds the stolen property. Hoffman v. Sandusky 
Packing Co., 14 Ohio L. Abs. 436 (1933); 37 O. Jur., Stolen Property 
855. But on January 1, 1938, the Ohio Certificate of Title Act became 
effective, and included in its provisions was Onto Gen. Cope Section 
6290-4 (now, with slight changes, On10 Rev. Cope Section 4505.04) 
which reads in part “...... No court in any case at law or in equity 
shall recognize the right, title, claim, or interest of any person in or to 
any motor vehicle, hereafter sold or disposed of, or mortgaged or en- 
cumbered, unless evidenced by a certificate of title or manufacturer’s or 
importer’s certificate duly issued, in accordance with the provisions of this 
chapter.” A literal reading of the statute would prevent recovery in both 
cases, since neither plaintiff had an Ohio certificate of title. 

But should the statute apply at all when out of state interests are 
involved? When the constitutionality of this section was originally tested, 
in State ex. rel. City Loan and Savings Co. v. Taggart, 134 Ohio St. 
374, 17 N.E. 2d 758 (1938) the Ohio Supreme Court said “no extra- 
territorial scope may be given these sections. The law must be limited in 
its operation to those manufacturers, etc., who are subject to the juris- 
diction of Ohio, and to those persons in Ohio who are obligated to secure 
a certificate of title under the law of this state.” The following year, in 
Union Commercial Corp. v. R. J. Schmunk Co., 30 Ohio L. Abs. 116 
(App. 1939), an appellate court had before it a fact pattern similar to 
the Ohio Casualty case supra, The out of state plaintiff argued that 
Section 4505.04 was not intended to be given extra-territorial scope, but 
the majority of the court was unwilling to write a so called “exception” 
into the statute, and said “the enforcement in this action of plaintiff’s 
conditional sales contract in New York would contravene the policy of 
the certificate of title law in Ohio.” This policy, said the court, was to 
“provide one place of search and one document on which all liens and 
conditional sales contracts affecting the title to automobiles are to be 
found,” and “every bona fide purchaser has the right to rely on this 
document.” Conceding the court correctly stated the purpose of the 
statute, the opinion contains no convincing evidence that the drafters of 
this section intended it to apply extra-territorially. It is difficult to believe 
that the legislature was so concerned with the protection of Ohio residents 
that it would forbid any practical method of protection to the out of state 
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lienee who has no, knowledge that the auto was taken to Ohio. Yet that 
is the effect of the rule announced by the majority. The dissenting judge 
argued that protecting the innocent Ohio defendant would be the same 
as allowing a thief to pass good title. He said, “No place in the act does 
it state that the certificate guarantees absolue ownership.” He described 
the majority decision as a “violent departure” from the laws of property, 
not contemplated by the legislature. 


It is interesting to note a Michigan case, Metro Plan, Inc. v. 
Kotcher-Turner, Inc., 296 Mich. 400, 296 N.W. 304 (1941) where 
the identical question was raised and a contra result reached. The reason- 
ing of the majority in the Michigan case is very similar to that of the 
dissenting judge in the Schmunk case supra. The vast majority of states 
are willing to enforce a foreign mortgage or conditional sale if it is 
presently enforceable in the state where the chattel was located at the 
time of execution of the agreement, and if the chattel was taken to de- 
fendant’s state without permission of the lienee. See BEALE, TREATISE 
ON THE CoNnFLIcT OF Laws, §§268.1 and 275.1 (1935). The local 
title registration statutes are interpreted as applying to wholly intrastate 
transactions, and not intended to regulate dealings elsewhere, unless the 
statute expressly so requires. 


The Schmunk case, supra, was cited and followed in Schiefer v. 
Schnaufer, 71 Ohio App. 431, 50 N.E. 2d 365 (1943) but a contra 
holding in Associates Discount Corp. v. Colonial Finance Co., 88 Ohio 
App. 205, 98 N.E. 2d 848 (1950) made it necessary for the Ohio Su- 
preme Court to resolve the conflict. In Kelly Kar Co. v. Finkler, 155 
Ohio St. 541, 99 N.E. 2d 665 (1951), noted 13 Onto Sr. L. J. 296 
_ (1952), a California conditional vendor was held subject to the pro- 
visions of the Ohio Certificate of Title Act. The Ohio Supreme Court 
ruled that the out of state plaintiff could not replevy an automobile held 
by a good faith Ohio purchaser who had received a clear Ohio certificate 
of title, even though the certificate of the original Ohio vendor was ob- 
tained by fraud. 


The Kelly Kar Co. case, although held controlling by the majority 
in the Commercial Credit case and the earlier cases of Graves and Son, 
Inc. v. George Cooper and Son Motor Sales, Inc., 67 Ohio L. Abs. 255, 
119 N.E. 2d 447, (1951) and Royal Industrial Bank of Louisville v. 
Klein, 92 Ohio App. 309, 110 N.E. 2d 40 (1952) has not settled the 
meaning of Onto Rev. Cope section 4505.04. The Guterman case 
distinguished Kelly Kar Co. on the ground that in the latter case plaintiff 
was unable to produce any valid certificate of title, although §4505.04 
seems to require an Ohio certificate of title. Mock v. Kaffits, 75 Ohio 
App. 305, 62 N.E. 2d 172 (1949), a stolen car case, in which the court 
recognized plaintiff's Pennsylvania certificate of title and declared de- 
fendant’s Ohio certificate of title void ab initio, was cited as controlling 
in the Guterman case. 
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The rule of Kelly Kar Co. was also held inapplicable in Associates 
Discount Corp. v. Main Street Motors, Inc., 65 Ohio L. Abs. 216, 113 
N.E. 2d 734+ (App. 1952), appeal dismissed, 157 Ohio St. 488, 105 N.E. 
2d 878 (1952) on the ground that Section 4505.04 does not apply when 
the defendant purchases the automobile out of state and subsequently 
obtains an Ohio Certificate of Title. The reasoning used to allow plain- 
tiff to recover in that case is questioned in Ramifications of the Ohio 
Motor Vehicle Certificate of Title Act, 5 WestERN ReEsERVE L.R. 403 
at 407 (1954). 

Although the Commercial Credit and Guterman cases can be dis- 
tinguished on several grounds, it is difficult to determine which of the 
distinguishing facts caused the difference in result. Whether the out of 
state plaintiff’s claim is evidenced by a conditional sales contract, mort- 
gage, or foreign certificate of title should not be determinative, so long as 
the interest would be recognized in the foreign state. Defendant in the 
Commercial Credit case purchased in Ohio, from an Ohio dealer with a 
clear Ohio title, whereas defendant in the Guterman case obtained the 
Ohio title himself, after purchasing the car in Louisiana. It has been 
suggested that a line be drawn to protect the purchaser who buys from a 
person holding a clear local title, but holding the initial purchaser of an 
out of state car subject to out of state interests, since he should know 
where to make inquiries, and the purchaser from a local dealer would 
have no indication of possible out of state interests. See Leary, Horse and 
Buggy Lien Law and Migratory Automobiles, 96 U. Pa. L.R. 455 
(1948). But the basic distinction seems to be whether the out of state 
plaintiff is the victim of a car thief, or only fraud or mistake, resulting 
in defendant’s obtaining an Ohio title without notation of plaintiff’s 
interest. Although there is nothing to indicate any exception in the Ohio. 
Statute it apparently protects the innocent Ohio resident with a clear 
Ohio certificate of title, no matter how it was originally obtained, unless 
the automobile was originally stolen from the out of state owner. 

The soundness of the decision of the Ohio Courts to protect the 
innocent Ohio purchaser, with the stolen car exception, might well be 
questioned. It is true that the law endeavors to encourage the security 
of business transactions through the principle of bona fide purchaser and 
the recording statutes, But protecting the mortgagee or conditional seller 
is also a popular concept under present-day law and business practice. 
Ohio should not continue as a dumping ground for fraudulently trans- 
ferred automobiles. “The situaton is one therefore in which the security 
of possessions and the security of transactions are opposed, and one of 
them must be preferred to the other.” BEALE, TREATISE ON THE CON- 
FLIcT oF Laws, §266.1 (1935). The best way to resolve such a conflict 
of interests is to seek a solution which will tend to prevent a reoccurrence 
of the situation. It is submitted that if the out of state plaintiff were 
allowed to recover the fraudulently transferred automobile, such a holding 
would be a strong deterrent to anyone contemplating such a maneuver as 
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occurred in the Ohio Casualty case. If the Ohio used car dealer knows 
that the innocent Ohio purchaser might lose the car to the out of state 
lienee and sue the dealer for the resulting loss, it is quite probable that the 
dealer will exercise a much greater degree of diligence in checking into 
the ownership of the car he purchases for resale. The present Ohio rule 
furnishes no incentive to the dealer to make any such investigation. Un- 
fortunately, the Ohio courts have not fully considered the competing 
interests of the parties involved, but have been content to rest their de- 
cisions on the “plain meaning” of the statute. It is improbable that the 
Ohio courts will now reverse their interpretation of Section 4505.04, and 
it is therefore necessary to look to the legislature for any change in this 
field. 

J. Richard Hamilton 


DomEstIic RELATIONS—DIsCRETIONARY POWER OF CouRT ‘TO 
OrperR SuRGERY FOR CHILD OveR PareENnt’s OBJECTIONS 


Proceedings were instituted by the New York Commission of Social 
Welfare to seek custody of a fourteen-year-old boy afflicted with a severe 
hair lip and cleft palate for the performance of a remedial operation. 
His father had objected to the operation, as did the boy in whom the 
father had inculcated his own fanatic belief in healing by “natural forces”. 
The trial court denied the petition and ordered the boy to be informed 
fully of all pertinent medical facts and then be allowed to decide about the 
operation for himself. The Supreme Court, Appellate Division, by a 
three-two decision reversed the children’s court’s order and directed the 
Commission to take custody of the boy for the operation. The father 
appealed to the Court of Appeals. Held, the discretion of the trier of 
facts was to be preferred where the psychological danger to the boy 
inherent in entering adolescence with a deformity was offset by his ex- 
treme fear of surgery which could easily lessen his chances of successful 
post-operative therapy. In Re Seiferth, Jr.. 309 N.Y. 80, 127 N.E. 2d 
820 (1955). 

While it is a universally accepted doctrine that a surgical operation 
cannot be forced on a non-consenting adult, the law adopts a different 
attitude towards children. Schloendorff v. Society of New York Hospitals, 
211 N.Y. 125, 105 N.E. 92 (1914); In Re Vasko 263 N.Y. Supp. 552 
(1933). One of the well recognized doctrines of equity is the power of 
the court to act as parens patriae to do what is best for the interests of the 
child, Finlay v. Finlay, 240 N.Y. 429, 148 N.E. 624 (1925). Al- 
though this power is not dependent on statute, it is regulated, nevertheless, 
today by state constitutions and statutes. 43 C.J.S. 52; See also, e.g., 
N.Y. Constr. art. VI, §18. In most jurisdictions the courts now not 
only have the older power of punishing parents who wilfully fail to 
provide medical care for their children, but also have the power to transfer 
custody to the juvenile courts for the purpose of furnishing necessary 
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medical aid. See, e.g., N.Y. CHtLpRENs’ Court Acr §§2, 24; Ohio 
Rev. Code Sections 2151.03, 2151.23. 

The exercise of this equitable power to order medical assistance is 
not dependent upon the presence of an emergency. While life may not 
be in peril, medical aid or surgery will still be ordered, if necessary to 
protect and secure a child’s future health and normal physical develop- 
ment. In Re Rotkowitz, 25 N.Y. Supp. 2d 624 (1941). A qualification 
of the doctrine is that in the case of an operation which is not necessitated 
by an emergency, but which would seriously endanger the child’s life, 
the decision may be left to the parents. In Re Tuttendario, 21 Pa. Dist. 
561 (1911); Im Re Hudson 13 Wash. 2d 673, 126 P. 2d 765 (1942). 
Even this qualification has been challenged. People ex rel Wallace v. 
Labrenz 411 ll. 618, 104 N.E. 2d 769 (1952); See 41 Geo. L.J. 226. 
Religious objections to medical aid, however, have been held to be no 
limitation on the power, as the courts have refused to allow freedom of 
religious belief to block the overriding interests of the state in the health 
and safety of its children. People v. Labrenz, Supra. 


In New York the Children’s Court Act defines a “neglected child” 
as one, inter alia “. .. whose parent... neglects or refuses . . . to provide 
necessary medical, surgical, institution or hospital care for such child.” 
By this statute the court is permitted at its discretion to order any medical 
aid deemed necessary. CHILDREN’s Court Act, §§2 and 24. The 
leading case in point prior to the instant decision had held that the court 
acting as parens patriae could order the surgical removal of a two-year- 
old infant’s diseased eye which was imperiling her life, even though her 
parents had objected on religious grounds to such treatment. In Re 
Vasko, supra, Another New York court reached a similar conclusion in 
a later case involving the deformed leg of a ten-year-old child, even 
though the child’s life was not in danger. In Re Rotkowitz, supra. 
The issue presented by the present case, however, was novel. Here the 
child in question was an intelligent and understanding boy of fourteen. 
His paternal indoctrination in a non-religious belief in nature healing had 
caused him to have an extessive fear of surgery. This probably would 
have considerably lessened the beneficial effect of the post-operative speech 
therapy, where his active cooperation would have been a_ necessity. 
Countering this possible, harmful, post-operative result was the deleterious 
effect on the child’s personality of entering the socially important stage of 
adolescence with such a deformity, The children’s court, acting within 
the discretion permitted by the statute, found that a forced operation 
would be more seriously harmful to the boy than possible social ostracism 
in adolescence. The court also seemed to rely on a possible change of 
mind by the boy as he matured. The appellate division held, however, 
that the question was too momentous for the boy to decide by himself at 
such an age under his father’s influence and differed with the lower 
court on the relative severity of the psychological dangers. In general, 
the Court of Appeals agreed with the children’s court on the psychological 
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dangers involved and, stressing the fact that no emergency was present 
in this case, stated that as the lower court which had heard the evidence 
had believed that, given proper time and information, the child was 
sufficiently mature to decide the problem for himself, the discretion of the 
trier of facts was to be preferred to that of the Appellate Division. 
This case marks an innovation in the general doctrine outlined above. 
It is generally accepted that the state, as parens patriae can act to protect 
its vital interest in its children, the adult population of tomorrow, and 
can in extreme cases order medical aid for a child over its parent’s ob- 
jection. But as seen in this case the court in the exercise of its statutorily 
conferred discretion can consider a child, though still legally an infant, 
to have the necessary mental ability to make an important, sincere, personal 
decision. The case reflects not only an acute understanding by the court 
of a child’s psychological problems but also an acceptance of the modern 
theory that a child’s actual capacity to take responsible acts is progressive 
with age and education, a theory often denied in other areas of the com- 
mon law. Here the court realized that the mental attitude of such an 
adolescent deserved the respect due that of an adult. 
John A. Hoskins 


WILLs—PRETERMITTED HEIRs 

Testator, father of six living children, executed his will while aware 
of the expected birth of a seventh child, The testator devised his entire 
estate to his wife without reference to the living children or unborn child. 
The testator died 38 days after the execution of the will and the seventh 
child was born shortly thereafter. Executrix petitioned for a determi- 
nation of the rights of the posthumous child of testator under OuIo Rev. 
Cope Section 2107.34. Held, intent to disinherit an afterborn child may 
be implied from the will when testator, having children living and ex- 
pecting birth of another, devises his entire estate to his spouse making no 
reference to children, Speildenner v. Speildenner, 122 N.E. 2d 33 
(1954). 

It was formerly the rule in Ohio that provision for afterborn chil- 
dren was mandatory under old Ohio Gen, Code Section 10563, Krueger 
v. Krueger, 111 Ohio St. 369 (1924). This section was repealed in 
1932, 114 Ohio Laws 320 (355) and enacted in the present form of 
Section 2107.34, supra. This act provides that the devises and legacies 
under such will shall be abated proportionately to provide an afterborn 
child an amount equal to his intestate share unless there is a provision in 
the will or a settlement for such child, or “unless it appears by such will 
that it was the intention of the testator to disinherit such pretermitted 
child or heir, ***.”” (Emphasis added). 

From the facts in the Spetldenner case, supra, there can be little 
doubt but that it was the testator’s actual intent to disinherit the unborn 
child as well as the living children. However, the question arises whether 
that intent appears “by such will.” The court in the principal case said 
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this phrase left the door open for construction and proceeded to determine 
that they should not be limited to express intention, but could consider 
extrinsic circumstances surrounding the execution. This decision was 
reached by relying on Hedlund v. Miner, 395 Ill. 217, 69 N.E. 2d 862, 
170 A. L. R. 1306 (1946), which construed a similar Illinois statute and 
stated that the intent to disinherit an afterborn child need not be declared 
in express terms. While the Hedlund case, supra, does set forth this 
principle citing Lurie v. Radnitzer, 166 Ill. 609, 46 N.E. 1116, the 
question presented and decided by the court differed both as to facts and 
as to result from the Speildenner case, supra, Testator having no children, 
but anticipating the early birth of a child at the time the will was executed, 
devised his entire estate to his wife. The court held that did not indicate 
an intent to disinherit such afterborn child, even though the will was de- 
livered to the wife several weeks after the child was born. 


Such holdings present a dubious distinction upon which to base in- 
tention and have been rejected by other jurisdictions which have adopted 
a stricter view of the statutory language and have excluded extrinsic evi- 
dence offered to supply intent. In Carpenter v. Snow, 117 Mich. 489, 
76 N.W. 78 (1898), the court stated that the statutory language “unless 
it shall be apparent from the will” was very plain and limited the court 
to the instrument itself. Therefore, it was said that the intent to dis- 
inherit could not be found in the will where such will did not even men- 
tion such afterborn child. See also, Hanky v. French, 281 Mich. 454, 
275 N.W. 206 (1937). The Wisconsin court in Sandon v. Sandon, 
123 Wis. 603, 101 N.W. 1089 (1905), held that where intention must 
be “apparent from the will,” extrinsic evidence could be received to aid 
in determining whether any doubtful Janguage in the will shows an intent 
to make no provision, but could not be received to add such intention to a 
will which is plain and certain on its face and names only the spouse. 


While the principal case is the only Ohio authority directly con- 
sidering this problem, there are several related principles which may be 
considered. In Godfrey et al. v. Epple et al., 100 Ohio St. 447 (1919) 
it was stated at page 452, “There is a primary rule applicable to the 
construction of wills, that the heir at law shall not be disinherited by 
conjecture, but only by express words, or necessary implication.” This 
rule was recently reiterated in Wetzel v. Besecker, 77 Ohio App. 235, 
32 O.O. 522, 64 N.E. 2d 602 (1946) which said that a testator’s heir 
could only be disinherited by words which clearly and necessarily produce 
such effect. 


Where testator in his will expressly disinherited children thereafter 
“born” to him and left everything to his wife, the court in York v. York, 
42 Ohio Law Abs. 242, 60 N.E. 2d 70 (1944), held that this also dis- 
inherited, under the statute here in question, children subsequently 
adopted. In so deciding the court quoted the rule that, “To pretermit is 
to pass by, to omit, to disregard. If the intention to exclude appears 
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upon the face of the will, the child has not been omitted or passed by.” 
(Emphasis added). 

The principal case can hardly be said to have finally settled the 
question in Ohio, but it would be futile to attempt to predict future 
decisions on the issue or to attempt to determine which view is more 
satisfactory. While the court in the Spetldenner case accepted the Illinois 
view, there is authority in Ohio tending toward the stricter view. For 
that reason, care should be taken in drafting wills to clearly express 
testator’s intention towards afterborn chiildren if they are to be excluded. 


William F. McKee 





